Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



I 



;z>l 



\ 



Oi L 



AN 



IlfQUIRY 



INTO 



THE EFFECT OF LIMITATIONS 



TO 



I|eir0 of tlie adbp 



IN 



DEVISES : 



WITH EEMABKS ON THE DOCTJIINE OF EQUITY CON^ 
CERNING DOUBTFUL TITLES, AND TITLES ACQUIRED 
BY THE DESTRUCTION OF CONTINGENT 

RElfAINDERS. 



BY WILLIAM HAYES, 

Ot TBS UXBBLE TEMPLE, ESQ. BASftlSTEE AT LAW* 



^igwltm ^ ittm loittl $tAmtm qu€B potest esfef Jtes enim nmipartUB^ pmp^^ 
tittgulh lUeriSf aifui interpnncikmibus verhorum occupatm. Cic. pro Msr. ' 



LONDON: 
PRINTED FOR JOSEPH BWICPJ^WORTH AND SON, 

LAW-BOOKSELL£E»f:43| I'LEET-STBEET ; 
AND J. COOK£» ORMOND QUAY, DUBUN. 



UMAKY 9F THE 

uun STAMFORD, JH., mivumsi 



a. ^^fr/- 



i < 



. f 



.\.'> 









r 

I 



. \ 



- \ 3 



\: 



ViN» t^XUBKB, FHINTBUi,, irr; JOIiM-fOtMWB^ ibNUdW. 



90 

ROBERT, LORD GIFFORD, 

MASTER OF THE ROLU, 

^c. i(c, 4rr> 



My' L^R&i 

fildl^feViir if&tk the ]^«tensioiitf <Jf tfed* 
Mfewiflg ^6efe' W fulfil thd etxjieldtktibti 
wtiiltli^yoti'r'Leli^sh^p ^a!3 ple£is«ed'io ai:|>re^, 
thstl thi» Intjufty ^hicti' I f)l*o]^tt^d t<i ih- 
stitute ^WtiltT ftfdVe useful' to the FrSffeSsibii; 
the design at least of a work which aims to 
tmam Iftte atithbrity ©f ancietttf legal jiHh- 
cl^sr, iJlSa^eri'hy ihodemadjuditJAtttil*, my 
h^-tb find fevoui* with your'lLdi^khip; xlr^6' 
caittcft^ but t«ike sL- nidre ttian eomitfbrf iW- 
tei«fe8ts in' the' ]^6tttiatSeiice df^ttibse l^s'whibH 
a« jfditizeti' ybu' eiijby, as-a JUdgfe you dis^ 
penae, aiii^as aimiait of tttliefiltfybu'iilusttrite: 

a 2'- 



iv 



^rpm .tfip wisdom of ^ges,;_we :tear,d9>jrfj,^5 
tropliies ^rom the monyments Qf oar aos- 
cest6rs, we violate the sanctity: of theit faj^f ^^ 
and we resign every title to the respect and 
gr^titud^^ of oiff; ppst^rity.^r /^^^ 
owmrow the solemn resolution;?. Q£ihe,J6a^ 
flheips and sages of the law, what ■, h it Imt 
to , establish a precedent which must shof^^y 
tjie date of all juridical fame, and to feei^p^^ 
ibr our own labours, arid our own QpipJ^^^o^ 
an early oblivion I . ' r\ 

The integrity of their fame, and with itth^ 
security of some of our most cherished ai\d 
n^ost valuable right^, is no^v^ G9mnpiitted tp 
your Lor^^^^ whoge kindred studies, , aiii^ 
congenial talents, afford us the bes]t, ^sujri- 
"ance that you will ever regard its CQnse|%r 
auon is a sacred a^nd delightful charge •-. ,,,.# 

There is no object, perhaps, to which 
those qualities t^t.ih^Y^i trtdKttiS^riji>ur 
Lordship to so eminent arSta^on can be di- 
rected with more honour to^ yourself, or ad- 

j»gUi^maM<lfiBlelII«-operty, which cannot 
be rendered precarious without .jfiobaJqiagiAlii^ 
of the pillars of our national ^f&k{/emy. 



• /. 



l^&Wffl d^stir6yin^ 6ne of the strongest in- 
SMtMs^'^tK'J^onest' industry, the hope of 
aS^uitii?ig a permanent interest in some por- 
^iHihfoui native soil, 

bur ■•- '--' . . -' » ij; 

^^^^If^ia^- humble labours should have tlie 
^foS' foVtune to awaken attention to the 
siJiteof' the law upon the points of which 
tti^y' treat, they will owe it chiefly to the 
cdtidescehsion which has permitted them to 
i^eir under the auspices of a Judge, from 
whom the Profession anticipates with con- 
fidence a series of decisions calculated to 
aiffbrd another proof that the greatest talents 
tnay be fully developed in expounding and 
applying the learning treasured up in the 
Woks of our law ; and that even a venera- 
llbn for precedent may not only consist with 
l^tfe^' exercise of a sound judicial discretion, 
but a^ wfefght and dignity to the adiniiiis^ 
tration of Equity. 

luciChiweafti^ hoisow tabe; '^^ 

-bfi 70 ."{('.tp.-jfov' (■■ •;• .;■,'.: :>■'•■ • ...,■ .•.•:*i 
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Lia^ .a. 



PREFACB. 



TO a work written since the final hearing of the 
case ot Willcox v. Bellaers at the Rolls in Decern^ 
her faust^ upon a subject by no means favourable to 
a rapid progress^ but which seemed to demand the 
earliest consideration^ some indulgence wifl^ per- 
hapj^^ be extended. When the greatest judiciat 
iniiid feeb itself ^^overpowered hy the multitader 
of the dases^ and the subtlety of the distinctions' 
^between them/' (a) much cannot reasonably frtf 
eipected from ordinary powers and attainnfeilt^. 

The leading objects of the following Inquiry 
are r— 1. To asci^rtaift and ftt fhe sigtiMcatfoft of 
the trorrfs *** heirs of the body'* m deVises^ as ix- 
{Akincfd a^ceording to the or^nary futesr of intet^e- 



«m mnxm 

|^«|ilitt4h4iiwrd{tiai^ itti«r«f ii^rp»Htfti«in3lfa¥« 

j|(^1tfen^fi^6nl« ao«te%iiriaoif );hcp<ittiiraiiuttt 
to the heirs^ after the ft«eht]idc:w Anrwteistorp^M 
capable^ consistently with other principles, of tak- 
li^ncff0itri«^^fatt fi^hole subje^, tfaiirielnisiifc%d, 
HJIJI^^'it ii: cdn«»efif«d^ b« «Mttced <octf few^[*MP 

P6^lsilil»t:' "•■•- . ■ .• • •' ,<']':-:..--ii has 

-7 -X , '■ ^ ■• . . . 

<>^I%^li^bMirs of wvkef 8 hig^ ^ eBtpniliaft^d;} 
ll^e^d/kt no very distatit perbd^ litM bpea tfe 
ifi^6|fe Idarixirig xomiected with the prineifnl laibi« 
j^dt of the following^ Bheets^ a^d r^dered iU ^niosl 

i^tricatte lab^^ritiths ^ccessible^ with ease ami {flea^ 

-■>■■, • . . . 

mt)^y^4h0r8tadeYit.^ But the highways of seienc^ 
i9i49ifi€fb^g^niui3 ' Ims dtruck out; require to be niaiti^ 
iiio^'iitfd kept open by the diligence of Jiilnnbl^ 
instruments. Tt^ Inquiry wiA Sserve to shtw^^^iif 
leasts in how short a time obstructions may ac- 
<!6(f^uil^t^ Bfictfi'iiip^k^ tetkAtftHi^m^^ 

late decisibii l!if^ iil^^»kl^e^of^t$rd^4il J^omth 
V Wright should be viewed in all its bearings. In 
pff^^ak ^^hfU'fmU^^s ^ 4»h!€64t ^eS^'fire 



tJ^Tnlawv^f K^/]^tl«4y M:tJ^4m ^ilfatito 

mhmkaUiomif thiirmigle^f&ife^ i^b^icft^ibf fri^fltf 

cb^lifigfiroprifity of. some det^railnbtioWiDivh^ 
iffh^iveA lDokaMtidfi|wu!led y^ «uthi>!^ 

and principle^ has been freely canvassed. .: If ^ 
are required to engraft upon the text-books which 
^]iiaiflBDlim>pimiciplQS of tbb lewQing: «tf 4i# >:4i>c-" 
teiOLes ^ithe liitar cases/ the Law of Reial Prop^t^ 
fliiiis^ bufBei to exist b» a Science. When the <(j|Ufp^ 
^m is> vittietkief it shall be stripped of that d%i|ityi 
ojB^^.autb^nty of certain di<;^ and decision^ i^iJK 
^ rejected, the Profesaoo mtmA long, bei^bi^Ai^ 
^lr:wiK ; ^ckly be : r^Qncited ev^en to the. qecSfpi^ 
Ajdj^rlf exist) of coiitr^vertiAg the^^op^^cpMi^^t^ 
tbo^f^id^wboiii att deference i| d«e;: .r ^ nou^uj 

^**Bipr-Jl%>i«B|r,par|,:>arf ^tj^ £?pt|fe^ 

case of Willcox v. BeUaers^ such as tJ)^;^^^r|^ 
of equky concerning doubtful titles^ and titles 

^r§oi^ J^lgft.^bflf%>i9gl4«t^tK5at^,..5% sj^j 

nl .e^nhfisd Bit i-o nib? -.."siv aa .bi.'ioa.:* itf-B'-iW, 



RenHunden are duvw^ottt to Ihe mai gi iM i jmg^ 
mg «f tbe Sixth BiifiDii. 

I cannot omit this opportonity of acknowledgiti^ 
the assistance which I haye derived daring the 
progress of the woriL finom the si^gefltions ^ my 
friend Mr. Ingram. 
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SECTION I. 



Statement of the Case of wiLtcQX, p. bvllubbs 



•.. J 



Of the Doctrine of Equity concerning, doubUvl 

Titles. 



Sf Y origioal design was to haYe thrown togeihet 
a few ob8er?aliongy witkthe view of drawing the at^ 
temtioa of the profiomon to a case (a) which seenui 
Ixit^eet^ in a niaterial pointy the law of real pror 
perty: but of which I may. have mifttaken tha 
tendency^ or over-rated the importance. In the 
fftmaemidan ei that ftes^^ 1 wns inManUy led 
bej^oad the limits preacribied to my eoqmfiea ii^ 

♦ - > • < . . . . ■ -41 

(fi) WUlcox vl B«Uaers. RoUb, IS^t. 

B 



the otttaet; and> Aov^h at tJm moment nothing) 
may pttBVnt ito^lf i», d^ter me from submitting Um 
result to a^ [Hnofiofiisioiv I. may yet have abufi4apt; 
ca«se to Ycqpent my temeritTjr in. adventiiriug ti%tr'9Q4 
up&si such debatable g^aad. When we caAto 
mind the great names with which the ride in Sk^ 
ley's *case is identified^ the.profound research^ iuiol-^ 
nous views^ atid aicute discrimination^ by which their 
labours are distinguished^ and which capqo| J|if( 
remembered without ihe deepest sense of p^fi^fH 
sionai gratitude ; any further attempt to dacid^tei 
the learning connected w^th the rule would ^appeajc 
at once impertinent and presumptuous, were k not 
that later dicta and determinations rend^ it a df^t| 
due no less to their &me^ than to the interests, of 
jurisprudence^ to exert an effort to combat the ni(W 
doctrines^ and vindioate the old. 

' The direct tendency of dedribns which oyei^ 
turn established legal principles, and suhstHate 
distinctions from which no certain principles . of 
general application can be deduced^ is, I conceive^ 
to lock tip half the landed estates in the Idngdom, 
and plapge tbe otiier half iq l^igatiwi p tti^efiy 
defeating att th^.fpKtic pnoyiiiofns of fbe l^j/fi^ 
fifOftoiMQg^th^fifree ittter^h^^ \9f KPWf^'^fW^ 

'^pieaag.pfts»^ipns-: . -. ,f ..,. ,,; ; u.,..y^uu!^ 

aUft^t^al iwt«^(e%.tbyJiia.ii^ 

n88^.gax((«i deiriMi wd.beqnefit^|(J,a|ljai»^ e^ffpjf 

his fre^^il^ '^j^y hc^i . car capttomary 



Mulltjr dfliittboK ittaWytikiiaiUkai 4M»SHfm 
timj'iW'mii tmhty of L«i4!eM«r; «i> «ilKWlUifoi(fii 
tile 'y^gi3«m of Engfoiid; vntii hw- Mn Rttnf 
Ti^kimi'^WBcdx, fbr and -dttriDg the' term iff 
Iiili iUfttt^ fife, tod from and after hts decease, 
^tiflttabi' gave and devist^a the same to such «f 
&ii'>tal^ sen's c^Mren, and hi isach diares and 
pt&^a^ikHi as hb said son should, by his last irffl 
Aiid ie^taaiieflt^ duly executed^ limits direct^ and ap** 
])£yt/ iidA' tothdr heirs; and for want of raeh 
AiredSJm, limitation^ or appointment^ ahd aer to 
ifi^b'^rte of tho' said estate^ of which no such 
direction^ limitation^ oi^ appointment should he 
made^ to the heirs of the body of the said Henry 
ThdoiM Willcox, their heirs and assigns for ever. 
Xiid't^if'ciase Ms said son, Henry Thbmas WiUeoi^, 
itidtyidifi^ti^n id die withMit issue, then.yrbm oHd 
^iri^iKikaAy^fttr ■ Hifr ^eec^e, ' the testi^f '■ gatre 
diid'Vd^i^ilM liiff said estale nnto bis daughter 
'^SSS^ilim^SlkM, for and ddiihgtbe tmn'<it'\i^ 
¥^»mfA. Iffo '^'>aiiff 'fitAii ra»d at^ h^= mXk;' He 

^e'^mmm^ tm m^ mM uia«i <s«€4'^=&«r 

children, and in such shares a^d'pf 0|i^^tii)fis, as his 
said daughter should, by any deed or writing by her 
-^to8a,**ftf 1**i^sencfe»^^f tJt^ W M*6Jfel*aiible 

^dfl^«tte(«i6ft),<^italibn,i^^^^n<ifadft?tl> «(W§ 

B 3 



if OTATIMENT OF THE CASE. fsECT. 1. 

heirs of the body of the said Blizabeth Wiilcox^ 
their -hfeirii and assigns^ for 6yer. 'And in case His 
ijob ihiHild ^five^ atid^ hctde cftUdren as aforesaid, 
thek'?i»6^g!aVt5\afid b^^ekthed'iinto bis said dau^ki 
te*Eli^tfb6tKtHesutoo^500r., to be' paid her by' 
bid '^2^cut6rr and trui^tees thereinafter named, oa 
be^&titsAning the age jof iwenty-one years, or day ot 
ihatriat^e. 'Hie also^ave and bequeathed to hissaicl 
daughter ^he further sum of 200/., if she married 
witji the ocfnsent of bis said trustees, to be paid her 
on such marriage, but if ishe married without their 
^oiisent> the said legacy to be void. He gave an4 
bequeathed to his wife Elizabeth Willcox th^] 
yearly sum of 10/. to be paid her half'=-yearly,'sa 
lofig as she should' continue his widow, . and no, 
longer. Ail the residue and . remainder pf bi^; 
«8tete, after payment of his debts, .legacies, and 
funeral expenses, be gave, devised, and bequeath^ 
unto his said son Henry Thomas WiHcox : but if 
bedied before be^ attained the age of twenty-one 
ycs^s^ 11^4 without issue; then the testator gave 
the ^aid residue t6 his said daughter. ; 



# « . • • r J 



. Hv T- WiU6#x (who'Wfts not the teslatdr'S ft«lr'' 
at-lBivi/Mrmed the ksatb^K* a^d iti'lTdS/tycF^/ 
tb« AdwioecAfi Ml-. DoWldtig, 'siifib^d^k- tkd^ti^'b^- 
a&ihk devised ebtates; and UiAiti^dth^-'use to^filttli'- 
■'•■ . ,'.•..•;;! «'«' '.:.;' ■■•'^■' '■■ ' ' ■ •. '■-■ • '•■ ''''''' O"'' 

.He>wid abd con<vtey«d' at differ«itt, tihiiirtlft^'' 
gimte^spaqrt of t&et devked estates> and no dobbW ' 
were attempted to be raised on the construction of 



If 



^€T. 1.3 OF WIELCOX V. BELLAERS; ft 

. ,-.f.,t:5 '' '. ' ' ■ • . ^ ... . . 

(he will. Having' contracted to sell tbe ifemainidieii^ 
of the estate in parcels^ the counsel for one ef (he 
purchasers objected to the , title^ on the ground oC 
itS:'hewg very questionable whether^ under the 
^hniitation to the heirs of the body of H. T,WiIlco3r> 
^is children were not intended to take by purchase ; 
and tbofugh it was urged that as h^ had'HO isaue fo9ni 
l^efore the recovery suffered, the Utlewaagood jtfa- 
cunme via; and though one of the purchasers 
coBipif^ted iiniev the sanction of a very respect* 
ab]e ppinioA to this effect, yet the other pur* 
cha8e:r'a?poi^nsel was dearty of opinion that the 
title, -put ^ a title depending on tbe destruction 
of contingent remainders, could not be forced 
upon, the purchaser. There were several opi- 
nions in favour of the title. 

. The vendor fled his biH for a specific perform* 
ance, aud the Master reported in favour of the 

* _ * 

title,, The plaintiff exiCepted to the report, sug- 
gesting that H. T. Willco^^did not acquire the fee 
simple by the recovery. The exception was fully 
a^^ (6) before Mr. Q^ron Gcafh^un/^Ad Madtjtr 
j^lex^d^: (npw Lord Chief Baron>) and Masler 
Sjl^^^fc^rd, . ?v1ioi after iaking tiJde to* toamiak the 
at]|l|hgr|^^^<^di%rie4t ;int pp)niiW£>the »now« Lird 
Chief Baron, and Mr. Baron Graham, thiokiag it: 
very doubtful at least, whether H. T. Willcox took 
v^ffjf^t^^^j^m^^9Ji l»fe^Md> Master fSt»fcfi*W 

(b) Rolls, June 1823. 
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was prik:!:^ fexe^pUM i¥a» df^aed ^i^gmi(b}iiik 
cotisidemUe^eb^^^ Master of thalUllii 

Tii^jidftit 6f this cotffilii^m^ ii0mttddeti^>te 
wk^'ilo^ faiucii(f¥l^sfed) 06.' His U^pouri-^ftdk 
foolcht^iinto the'cakc^s^ ttiou^ht tbeve vrai^ flo^ mueU 
dbuHt wh^th^ H. f. yvmt(fx took ao^^tetQ tail^ 
<ii&t'*^e pt^oJhiftder ought not to be conqpfeUsd ta 
take &e title ; litid accoiididglj:di«mi98ed^t]id}bili(^^ 
■'■'•'■ ' ■ .^* '^'Jw » .=i ^^•.ini\. 

The acuteness and research dii)[>]a}^tf li^Mllie 
learned judge> who decided this caus9> tni pQihto 
connected with the htw of real property^ (e) reaAer 
it the more important to examine into the gmtfi^ 
of this decision. *^ 



i* 



But before we proceed to a discussion, of 
case^ it may not be irrdevant to enquire briefly 
into the origin and nature of the doctrine of 
equity^ that a purchaser shall not be compelled ta 

accept a doubtfiil title. 

» ' - ._ • • • ' . 

Hfh such doctrine obtaira at law. A court o^ 

law pnmotinces the title good^ ior bad. Thip «p- 

'pwH to ha settk^by the^ctee:o£RiHni%y.Kdlgftkt 

'V. Jattfee9y(/) where Gibbs^ €. Jl eiqirMstd jtlioiL- 

self inf the^e ierins t-^'^ It k f akiitkat Ihe tplaip^ 

■ («) Rou^y^h^ 17, was,.. ".. .;'■.. , !.,, .. .. ,.. ,, / - 

. ,(<Q Feb. 9^ 1824. ;,; , ' ' / 

(e) See Mai^is of Chol^iondele^ v. IfOrd Clmtoii 2L Ja'c;; 

& Waikl 1. WiddoWfibn u Earl of HafriDgfon, 1 Jae. &1V*iUk;^ j 

532. 
(/) 6 Taimt 2fl* r M&h. 600.^ - . J 



tHldlamimtltioiii Iw ekd* to, recover back lui 
di^KHiV^^f d'<^(Ht4 id cast «qp^ tbe title. Bat 
fyti4»iubt sa Jn a eouit 'Of law : \m must stand liy 
AislludgnMsal of the Court; aa ;tki9y find the title to 
ttai'/vrhether good or bad; and if it be good in 
tiei |adgoM»t of a court of law^ be< cannot re^ 
e^tati baok^his depodt If he had gone into m 
0auijt o6e;t]piifey^ it might have been otherwise, f 
know a court of equity often gays^ this is a title 
iriicfa^ Ihou^i we think it available^ ia not one 
wUeh we will compel an unwilling purchaser to 
lake I but that distinction is not known in a court 
e£)h(w/' if> therefore^ the title be subject only to 
that degree of doubt which would prevent the 
vendor from compelling a specific performance in 
^uify/ an ivnwilUng purchaser^ having paid a'de* 
poflt^ BMist submit either to loae it^ Or abide by 
bis bargain. 

As to the origin of this equitaUe doctrinoj Lord 

Eldon has stated (g) that the law of the Court had 

'altered within his time; (bat when be ^fiffst began 

pfi ^ixd:tise^ the nde was thts^^^when tbe^ Courf 

'tad> <tnoe determined thAt a party waa tenant in 

-laiit, bvrtcn^ fir iifi^ with an absdute po^er <of 

^<i^^i|tment, loriany thitfg else^.that w^uld^iu^le 

him to convey a fee simple, free from all charges 

and incumbrances whatsoev^^it would aUt upon 

^tl^^. i>^iniofi as incoi^trovertibly ' ri^h£ ; that the 

Jg/^(^^w(^e,}f^i^d tP ^bpj , wh^n ^a party wap dissatis- 



Mtf^fieMiei^ Ut do - iks^ih^f^nm. «eqiiir6dj> fir^^df^ 
pbal toi'tlMs Jidti8bJof!JL4»di|[^iioi that'Hhe^«^nfi«b 
<0f th«iiMdf waft tf)Mi»vrtfj"bufci it gaW a Mnidttolt 
«i»||[tbtitt)e>'Jirlliia W<fili!}fpA>taflbly opi^i«itft-to.'tl^^ 

luMft'tbiJt the'liiMiiafte iwhieh 'W4ait 'td tiftir4{iMii^e'4f 
"j^r^) vras one in wUcb JVfr.- Moi'ris^, « lilii^^ 
«dmiMl^ WW plain^P; ^^ ^^'^^ • i> vtxwv^ 

^ But it Bhoiikl Mem |3iat tbe^^ d^^ 
dut*.^ Sir WiUkm Grant has totsiled;(i) that it 
1M« not first inti^odueed by Loid TlmrioWi bfit 
Waji at lebk m oM as Sir Jes^ JekyD^s'^^aiei 
rnifd WM »p^t$dly «m:M t^nm ^y lioid Hard^ 
wicke. 

(V) y]N«ir / > ioded^ji <loin thd' case of ' Shaplsnd v. 
fiinitii«ap^ar ode^ate^ tO' thQ production of ^ so 
Ma<)M|i|d a^Qbang«*<itt'tlt<^ 'practice -of tlie"6otiiti 
1DliM:icasfii wb&#mt>h«ard tiiefei^e 'Batii»«'E>fip«,>kfMt 
iMlBKiii^soifolford-^aikd^tt, whetf Maltde^Hett difi> 
foDodr^^iD ftxntdti .fi^tti tb^ sMber«(«!o,r'!aiidfiyirdtt 
%»<' do«}btaig wbeih^ tfae!>o^ittitfk ^f <itb«^iMto^J^ 
teksry aittngt'^JHllitlbtti Jaie^,^ iMU8t^tto)il«ui' #ith bii 
M>onMsr't9ildi£Qd<'a'd0<areeiJlSife ^ciiEiisie>'>ftoad «ftter 
to be heard before the Lord Chancellor. On the 
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(h) 1 Bro. C. C. 75. (1780.) . .;, ; 
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'^hosr-iopitum'fivi »g)4ii8&ithe>f»ilib MtmMiPgtiMt 

<loi}MM^'^iya»ldii(liqt>jiHdigft Aim itwclwir i» 

Item 4M«fli^iwiitoi<Hien .«lirciiti| imi9tm]^htA§^ 
Smthitffii\ik/t9fi terms }^'^TMl Lord i/&h«ii$«tIjlAr 

I^IIMillvwkr iif»tt^;ood^i .and anl^itbr«vrtQ«^jvfiiAi 
|i«i«M w Jbai4(*lbtAi tides, to hre«lc tkaj^^^ti^ 
opvnion: but that is not the singlfe Cjine to^-.tifmw 
that where there is a cloiid upon the title^ the 
4^1^ ikUIja«( .decide II f^wdftcperfoffTOiJicet.''. It 
|ifo|iA{(>,be singiibr, indeed, if a doctrine of «i» 
inticb'ifltportanee, and of bo opposite a cfaaraeter 
|»»,timt which still obtaina atlaw^^ sboidd htuire bad. 
itsih^rigin in a point of c^iirteff^ betvnMa two 
judges. w 

m 

T^fposi^on tlmt, 11^ <)rdef to iiiduteQ E^Ky to 
^tt^^il^\^i^mA/fi pflffoiinfMiQc^ tbieili%(iniiMtihtt 

^fW ]witfe)utiWy :ft<lspici9Pit(^) ;, retire *sittpioi«i 

(0 4 Bro- C. C. 88. (1702.) 

(w) S*gd. Vend.265-. ' ' ^ ^^'*^ ^ ^'V^ 

(n) Sedgwick ». Hargrave, 2 Vire. 5F» (iVAllJ ^^':^ ^ {'' 



1.0 .MifmmjmtmmB.'QiM^.Mmmw [aam 

«nrib|giii¥siAspioidwcarimit l?filhc>kgiti n a «tpgB » WMi 
«fiiegtllikdn3DBi;(o)I'i<tf stifled tollle juilgwl'i^ 
%otli0'^stafl^M^Q£/tjaMBnd/ipant^^^ /itrtDa]i^^titn>-wit 
Ataat jaoolie'of ithose ' which equity ham &nK}ediia]Km .a 
fuisimsvc ,wei»rKa|saify/kn 'fitee frc^i'twil thaa 

*MrIiPrfcbEldan/howeviff/;hu obacarYcd</») tfMitiii^ 
Cofuiitl bte .ml<fK>fttigoi»&; the length of stoyingiiifl^ 
ilnleflii'Uwa$ loico&fident, that iC.iti hadiaiilocg^ 
warn j&i sBxmeyit J^yimt on such ai^ ofteaJn<mi(«k 
iir0ttld not hesil&lie to tr uBt it8 * ountfrnonof m^ iSt^ 
tttle^ it wiUinnt oompel a^purcbaser to t^beit. 

i ., •''/,.' r ' . J - * f - » I / - '• ' 

^ . AI the decided cases do n<A aeem to go the fufl 
length of these {Mmtkm&rthough^ mtk oae or ivro 
eoBcyptifthgj they oeiunir in attablishiog the genor 
ral doctrine. The nature of the subject praeludea 
any near approach to certainly : but a refievf of 
the piindpal oasei may pepbaps enable ua: to disaw 
some conclusions retpeettng.tbe presei^stttj^iiiCjl^ 
doctrine as applicable to titles involving a doubt> 

dthes upon a poittt'of Janrr^ or<Bi8tteref»faiE:l»>(f) 

\- ''Kin/oMei o£(|di^i^eaf£efldlsiefiuies^^Tii)¥ .ti>ei(<|Queslioii 

' » * * 1 "" • r i* ' ' '• * . ' t •'' ■"/ ■' r *' • ■ J I ^ ' • • ■ ' I > t' " ■ * I' I I i 

^ ' «».»., ' . »j r< - . K> ^ v • . .«, ..' * ; V • « 1 1 V J/ , ^ .. V • V j , . Ia.i t .* . 

(9) ^^AU the judges of equity have of late thought it more 
wise and discreet to send questions of fact to a jury, where any 
^^^ietftoiiftbl»'da^b<^ eidsis,*' JP«r Iidr4 SUb^^ a T«s* 996u 
(r) Marlow ». Smith, «P. Wttis- 19?. (i7M.) : : i ^X 



toes? itiie{ sor^ivQf i io£nvirIiQaDK.dGldsti itfut ^wUUeviif 

luaioifeal lesrtfittertb/liM^'wifi^^ v^Tfae hUrpilntf 'iitit 

lU' dcfyisee^ of tliie miiv^mgi tnut^wf, gDJcWiitp 

making the tenant. It was infiititedtiik Ai^iineU^ 

that if there was the least doubt of the title^ 

^tii^faifdb it\wtas made t& appeavtllefs itt^JbjFUhe 

tqSiiiDiiiof Seijeaiit- Hooper and Mr. iWfebb^). k 

^3it^CHild:%ior means be pro|>er finr the Gouffi to 

'tompd^ the fftrty to acdcyt 4t^; iDr in auob €mm 

;tf^ the fMUPchaaer should besned^ he trouldiMMm 

no redress; and bere tfie Coart would be eom^ 

pelUng the party to purchase a special verdict> 

bratttit^ The Mhster of the 'Rolb wasof opit^ 

fflda thftt- the trust estate passed by the ieyme ; 

eonsequiently, that there was notagood tenaot; 

and' thtte being the o^nion of lekmed men against 

thetttie^ he would liot^ nor did< he think itxeasoii-* 

tkh that a court of eifnity dbo«dd compel the piir-» 

titeUK^to iicM^^the purohaiie;» 

, {K>t4 ' Bbtnimcke^.' bowieiteri non^eUaiii^ a:, pu" 

chaser to take the title (s) where there, w^s a re.*? 
'womtts^rxHtl mp^Jta iheiiSnmny tapdn Urn gcdund 

of the improbability of there being any sucji mmes ; 

and^tha1^lh^;€9lrowni having; W^ie^i ih^ei^ed the 
* to«*i^^iadtit atly rtgKt^f eiitry; conM iofgrn^t 

a licence to enter upon another ij^aii^s ''Estate fbr 

Vend^Cthed^atll,) .ctV^ ...caff Ji^ ,:i}iLd^ /. -loh^jl/: (t). 
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the puHps'e of working them ; though Sii* W^ 
6rant has intimated \t) that this position lis liable 
to corisiderable doubt. , 

r 

UpoTtasale of copyhold lands^ (u) the. vendor 
insisieci upon ' surrendering by attorney^ and no^ 
othervriseV and the purchaser having entei^ed intcf 
jiroors' that the custom required a surrender in 
{)ersoh^ tlie Master of the Rolls directed an issue 
^s to the custom. On appeal it was insisted for 
the defendant^ the vendor^ that the issue was 
improper ; but Lord Hardwicke saw no ground to 
vary the decree; for it was the case of a pur- 
cliaser of an estate^ whom no court of justice 
would compel to accept of such a title upon any 
doubtful evidence. It was not a question whal 
kind of tille a man might have in his family : but 
:w1iat kind of title a purchaser was compelled to. 
take. Upon that question, whether a good title 
eoiild be made, the Court had directed an issue,' 
that if this might be a good title to the plaintiff by 
letter of attorney, he might accept of it : but his 
Lordship said that he would not compel a man to 
uticept of a' title under a letter of attorney. 



' til 



And m a caSe (jc) where the title depended on 
the construction of a very doubtful devise, Ijoxd 
Tnurlow refused, to. compel a specinc pert0i*m-. 



(t) 1 6 Ves. 593. 

(x) Heath v. Heath, 1 BfO. C C. 147. (1782.) 
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S£CT. 1.1 CONCERNING DOUBTFUL TITLESi ]J 

*iwe^;5n() sai4, that f9r a cpprt of. equity to ^eo^ 

warrant to him^ would be au e:^tmpf*(Ii]:^ajg/ m 
ceeding. , 

r 

So, where objecUons were^ taken to the title (y) 
(in . favour of whi\:h thq Master Jiad reportef^) 
fo^naec( on considerable doubts- as to ther.yaliditv^ 
of ceriain leases^ the. sul^eet of t|ie, 4;oiitrfi^ti 
granted under the powers of ai) act of Barji^^pent ;l 
the Court thovie^ht the leases bad so far as tik^vi 
depended on their conformity to the terms of the 
power; ptid though the Court inclined to be of 
opipion^ that the leases were confirmed by th^« 
operation of a re(X>yery^ yet another question; 
wpose, wi>ether the €ontinuan;ce of the leases afte^ 
a recovery suffered, did act depend more on the 
«4atMte,dI Hen. 8. c. 15., than the recov/ery it^el/* 
£yre^ Lord Commissioner^ observed^ thai, in tho 
partic(ilar <^^s^ ^f ^ .bil{ for thie ^specjfic perform^ 
aince of a pontract for the purchase of an e^^te^ 
w^re there are considerable difficulties on thet 
face oif' th^ title^ and tb^re are no means of flisarn^ 
ing memy and no jurisdiction to bind the aue^tion^ . 
he thought that was not the case for decreeiiig a 

Afmn, wqere the luds-es of the Court of K^neat 
Bencbj upon a case directed for their opinion, had 



• * 
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(y) Cooper r. Deim€| 4Br9,. C. C. 80.^^4 Vp, j^^ ^^5, 

• I • ** Hi'/ 



S. C. (179^.), . •. ...... :,- u { 



1# cvijpmtviimmitMf«ttsm^ Os^^-^-' 

the certiiic«tt6 Ni«Cii"irit«MidlMi 'i» ift-dMtitiil'foihhHJ? 
and sug^g^sted a trust behind for parties not be- 
tflfBAkik €(nift<; 'thdit «rh«ti he sefit it to fowy^he 
&(ki$hi> It W veiy ddtobtfttl question^ mM Hiittt 1i«^ 
dbvMitMT'fbrcie d ^inrthas«r to' ta&e ia< Ms ^pm' 
w)d«fa> he «ntbrtain«d- gteat doabt. An» dbt Idf "-^Ic^^ 
Baita^ <«raft afterwards obtei&ed for pdtfe«^^' fytt^ 

Some Ictasehold hotiMd httting beim ftJreik'ittifitet j 
ft vequestratidn; (ly) which iseiied for want of ^ahatidiuf 
i^vrer to a bill against a surrmag executqra,hd*4l«^ 
tisee in trusty the plaintiffs prayed that the seques- 
tmtors laigtit be ordered to sell the bousdit Hut 
the Lord Chanccdtor saidy be coald not weB <ion^l 
tii6 aeqatestrators to gelly i/?ithoiit at the saAie -tiiiKa 
woprafUing^ tht iiOei The sequesltration did tmV 
transfer the term to the sequestrators ; it was only 
a|)roc0S3to cpmpel an appearance : he cbulji'^ot 
cqnipel .a. ipan to tajke a title which he was to,ffyp-^, 

9utitt tfif^fext^WM Whieii'Q>cc!ttMr«d,'-^5) «ffli«fi^^ 
tme wasfo'lje fekeil v^Btef a' (^bti%^ed'and''t)l&<?6?«^ 

(«) Shaw r. Wright, 3 Ves. J. 24. (1795.) * ''"**^ 

(6) WarnefordB.'thAni{)Sb«;3Tl»:'5tS;^l7'9*>«'"* ^^ 

3 
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tli^ itMiNrter/ ^ the: RqUa Itieio^ olrari^ t)£f roptioitar. 
thiifrtbe mil omffs^riiwi to«i»lh0ritj^it€»t«eiiit r^ > ^tii 

^ Ope. of MTeml trviiteMfor sale (o) . ntxt ^httrkqr) 
efitmtfid fth« deed of Iwftt^ nor tntenneddfedli^itJiilj 
tfU^ ao4 l»eis^ uQwilUog to> «ct, €^ny^iid'jm4: 
£el§QSfd fill? hi# estate and iiutenest to hift oo^lru^tt^^ 
s^ld allc»rw<ii?d# refused to Join Id the reeeipt..foif 
the purchase money. Lord Loughboroug^h thought; 
it had been so managed as to amount to an accept^ 
i^^er of thi trust ;(c{) and that though the braard 
pMbabljr :Waft not great> he did not. knowhovrto 
BMkti tbe parchaser ineur it. 

; <JLfOrd JBIdon refused (e) to cdnipela purchaser to 
tufce a Utie depending upon ttie premimption of a 
^mfsA of a portion ^ tithes from a lay imparopriA^ 
tor; tbe Court of Exchequer hftvi% hdd that them 



?* * » 



ie) Crewe r. Dicken, 4 Ves.97. (1798.) 

(^d) The trustee should hare disclaimed. The old doctrifie 
fieiidAStb have required tWdisclaiiher'of an estate of freehold Hf' 
be in a court of record, Bitt^* ktkS[ mkJS^ tkhj^»bik fd UM\ 
it was lately decided, that a disclaimer by a devisee by deed 

Crewe v. Dicken^ was not cited. See also Nicloson t?. Wotds- 
wortn, iSwanst. R. 3^5.' * It' may be useful to state, ttiat pre- 

«xec«t^ Hli^^r ;,l»^ction;i7Whicb, pUf^ ^|the^ je^pf^^,.^lie;fWd 



i^ OF THE DOCTRINE OF EQUITY fsECT. I.; 

could He n6 presumption upon J^i^g^h pf tim^^ ^veti^ 
against a lay iinpro|iriator^ though hi^, Lor^s^ip^ 
was of a different opinion ; bat be would not de- 
cree the pun:haBC^ to enter into a Is^wjiuit^ .apd 
try hb Lordship's opinion at his (the purchaser's) 






'* 



,^ Exceptions were taken (/) to the Master '« i;eporJt, 
in &vour of the title^ involving many 4 wbtjfulqp^^' 
tions upon the pointy whether the limitations in a; 
will, after the ests^te for life of the^plmA(iS[>^||i^ 
vendor, were contingent remainders, or itXQCVd^^ 
devises ; the plaintiff contending, that th^jr .Wf^ 
contingent remainders ; and resting his title up^^ 
the destruction of those estates^ there bfUTig^.^Q^Os 
estate in trustees to support them. ,The, i^^d 
Chancellor i^id^ that if the purchaicir were will,i|^ 
to have the opinion of a court of law, he would very: 
willii^ly send it to law : but he did. not know .haw. 
to. compel a purchaser to take a title he must gq ts^ 
law for immediately. Adding, that he did Qot much 
like a tenant for life destroying contingent rcr, 
mainders, taking, advantage of the want of trjisl^e^^ 
in the will^ and then coming to the court H^giw ^14 
sanction to that title ; and e^<ed if aay,c«^,,biii44i 
occurred in which the court had ^vi^ - iM>|lpfrjlif|li!^. 
^uch a title, and forced a purchaser to take it. 
His Lordship afterwards obs^rved^ thfU^^t h«d.}iffii' 
intended to bring a bill into ^^tli^^tp fire»!j?|^, 
4ie iii&oessity of trustees ^to presp.rvft Bfty%y[^; , 



(/) RoJkt t; Kijld,^^ V«s;64r. (ISOdl.) 
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reniMB^ers : but that thiis intenti<Hi was neter car~ 
tied info effect. ' 



•r«.» • ♦ ».'i 



^e observations thrown but by theC9urt in 
Oiai' case have given rise to ah opiidon^ fhat ^t^les^ 
iiequiiped by the destruction of contiiigent reihaiti-*^ 
ders cannot be forced lipdn a purchaser. This 
point vdll be considered in ' discussing the case of 
W!lfcdk r. BeBaers: 

^TO u'cMe (g) where the jptircfiaser had raised a 
^jy^AkM of fegitimiicy^ theLord Chancellor observed 
j^lflKe Ariit objection which I shall consider is, that 
d^e" is such reasonable ground of doubt whether 
ffaeaSeged tenant in tail was legitimate, that the pur- 
i^hasdr will not have such a titld as this Court will 
call tipou a purchaser to take,' if a doubt of so high 
a tiature exists. I admit there are many cases in 
wliich ^ jdiry wUl coll^cf the fact of legitimacy from 
ciiiciiilistatices, in which it might be attended with 
ao' flidicfa treasonable doubt, tha^ this Court woulcl 
iM>t 'compel a purchaser to take it^ merely because 
llwre -wa* 'such a Verdict: The Court oiigfit" fo 
'«^^%KiMieth^f thedofibt is so reasdriable aiid 
filH^dtotHHe property i^ Uft in his' hahtls not ' 
-UHU Eemine^ •: 

J • '- . . ^ ^ ..... \ . 

•'Irte iHlfe^lilaster of the ttplls decreed ^ specific 
pdf!l«itMni;e;^%)^ wiief^ 
ttfe ]^< j gj|tu|> ti6ti of a reconveyance, founded on 

(g) Lord BiajFbroke «?* Insfcip, 8 Vi^sk 448. (1803.) 

(*) ffilteVV Waiter, 1^ Yes. 239. (180i5.) ■ 



W . iw? SHE ^ptBimfi^ 09. f^vny . C»fipT, .Ci 

length ^ Uwft, 4be .«ttepr cijrcrtins^pe^.hpt ,%- 

vouring the presumption; aad tbifH ^pvi(^^yf»» 

I 

affirmed on appeal by Lord Erskine. . , , , , 



^^- >;. 



A Ai^ being objected ix}(i) on the ground lof ^n 
act of bank^^cy by the vendor, in execiitiqgp, 
witti a view to the^ale^ a deed oonl^ining ^oi aii^ 
^ig9i»ent of all hji^ effects; tbough it did.dol 
appear that there was any debt to.:Suppoii; a CQinr 
mission : the Master of the Rolls thought th^t^ 
until the time il&ed by the act of.parliatnie&t bftd/ex*^ 
piredj it was extremely difficult to give (he ^lUT**^ 
chafer any assurance that he had got an available 
title ; not merely a marketable title> but one wl^tfcb^ 
be caifdd take with reaisonable safety ; and that it 
i^ould be hard to oblige the purchaser to take a 
titles whkh the Court eould not warrant to him. . 

In the above case there was no defect in the 
tide^ properly apeaking : but the opinioa of the 
Court was that the party could not give the estate^ 
^ k H%bt nltim^tejy turn out to be the estate ^^ 
the.as&ignee?^ AndtheCi>urt is in tbefiame,si^ 
t^atipn whether the vendar or vendee a^pliesJfor , 
execwtion of the c^ptri^ct ; fojr where the vep^'^^tj 
has commil^d an act of bankruptcy, there iaji^ffc) 
the same in?ibility to give a secure title to ^1^^^ 
piiircbas^^.^c^^^yji fts there wa^ i|i , the fbo^e i^S;^^ 
taiice to ^five a peeure title to the land. (A) , ^ ^^ 

(0 Lowes V. Lush, 14 Ves. 547. <1808.) 

(A:) See Ft (upSilinrtH Xoird BifOMrnlow, H Yjm.^ 5j57, \^ . 



it IfiButt ki^ (b Bie ft l^cietft ^ound of ob- 
jttjtfori'ttit the Wrftten ttldehce of 6tle dd^», 
upon the feice of it; ' hhprtrt an equivoc&I tJtte to 
the subject of the contract^ although the inference 
ft raised slgainst thi^tifle be repelled by extriijfkio 
CTidence. For in a case (I) where the title wasdte- 
Tked trader a will devising the testator's undivided 
itfOle^^6r half part of the dweHinghouse, Ac^ and 
af tithei^his shares^ proportions^ and interest^ if any;, 
itl'^tlie j^mlses^ to the vendors in trust for sale^ 
flfe*Mast» reported in favour of the title : but the 
iMifA Chahc'ellbr considered this a very singular 
d4^<^)^ption by a person persuaded that he had the 
^htftety. And though it appeared by the evidence 
before the Master that the cause of the doubt was 
aceounted for; and there was no circumstance 
shewing that the testator had not the entirety * and 
if he bad^ the words were sufficient to pass it * yet 
Ms Lordship did not feel satisfied that this was a 
r^atoniibly clear marketable title^ without that doubt 
as to' the evidence of it^ which must always create 
^ffiiuhy in paiting with it. His Lordship alluded 
td <ft6' forhier habit 6f the Court; and said the 
^i^^itiiA' varied tentirdy ; and ft had been held 
i^(fe'diy/Mt^th6u^h iii thi jud^riient of the 
^mrtj tfi^'iietfeV bpitaidtl irks thdt a tilfe dbuia be' 
ttfiid^^^y^tif ti}^i^V& tf coii^d^r^le (ir i^ilorial 
d<Jtttt/'tti'^*C6Urt*Kad nof attaclied so ni^clfi credit ^ 
to its own VtpliiibVi, as to" cdiAjia a purfc^jUe^ tof 
take the title. 

c3 



bei allied in 'ptki&teMith^ domideniHe^aivtfoii: 
Tb^^eiise wan e^pi9fOK)^rtoae^^; wid Ihi^e wa^pee^- 
liably i5(^^ ftkitnw ill «te '^frid^nee addil6cNl/;isQ 
r^n^ve ihe doobt^ un&vourable to the title ito tf 
marketable ccmimodily.' . / » 

\_ In a iane (m) where tbe estate bould only be eMi^ 
yeyed; either tinder a power of sate cpntamod>n 
^^^ettkment^ made under a reference tolbeMtetHi^ 
'to approve of a pr(^r settlement^ pursnant to the 
directions of a will^ which did not aothorisse ib^e 
iiii^ertion of sUch a power ; or under tbe- powers ^f 
a former . settlement^ of wbith the object siiid< pur ^ 
pose appeared to have ceased ; the Mastier of* 'tiM 
Rolls held thcifa good title coald not be cM^felved 
by an exercise of the fin&t power^ which appeared 
to. have been inserted In the settlement witkoiii the 
sanction of any direction by the testator^ or *be 
Court ; and that, as to the power in the former 
settlement, it wtfuld be attended with -fll>^ottfise- 
quenc'es t6 ptit purch&sejns upon ex!erckip|^>« xDiy 
liice '{(hil cHtical judgfmeht \»ftli regard 't^^ tbie jdtr- 
']^o^es'.f6fVhi^ poWenf had' been- erefrtedTi^«>d«^ 
itabd^M'tti^t' thb pr6pb»%d' e)tie^d!le,«rf• iiie.pcivwr 

(m) Wheate r. Hall, 17 Ves. 80. (1809.) ' '' J - 

(«) Biscoe V. Perkins, 1 yes. & Beam. 485. (1813.) And 
see 1 Jac.i& ^V. ^9. n."^ ." * ' ^ , ' ». ^ 
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hOTd|irppe^<}&d<u)^n<what t^;^ 'Stated to have* 

keen Ute^jpiwetioeTofi the' (kmti when he; first en-- 

Wpd^^ TraMees for {n*eliervi«g^ contingent re-* 

'iiiaiadeM j<Hii0d'frfth tint tenant m tail^ after be 

icsaae «f Cige, in suffioring a recovery. The Lord 

Chancellor^ after commenting upon tbe difigKuIty 

of ascertaining the i*esu}t of the cases^ as to 

-thre ^fatlte' iihd liabilities of trustees to preserve 

ii^dtfttiiglsHt renminders^ said that as be did not 

i€iid IKeve what he could call a breach of trusty tb6 

jcbnt^fant must be performed; and he would nqt 

r^ 4iie length of saying that this was a case in 

» -»,»,.■. , ,. .. ... 

%hieh; tiotwithstanding the observations he had 
Ibnoivik out, and though such was his opinion; he 
jcbuld ai>t ^mpel the purchaser to taike ihe title t 
ilMrt^lie wotdd compel die purchaser to take it, 
^yesa he wouhl reverse the opinion of the Court; 
^whieh Was formerly the course^ instead of letting 
K>ff "the purchaser upon a doubtful title. > 



/ • ; » 



y- Whwe the dowht turned (o) upon very nice leam^ 
^4og wiothedactniie of escrows, connected with 
ib^ ihets^as th^ might turn out in eyidjenpe/ the 
^eB^ mining nke ,dk^l^:tipp,§.^ppR 'tljie effect of 
i«at»{aaid djpre&siORS ap; thi^.tli^e of the ^exjUicntipn, 
MmWv^rmt, »fbej( ^yi^rtii^ ipthe iWiture of the 
questions which j;iig]^t,{^j^^ 9b;sQr?[ed^ th^t without 
absolutely deciding each of those questions' it was 
'^a^^ ^^4f^ll£hkihei^m^M^^ doubt 

»pon them/ that the Court would not compel a 

Xq) Sloper V. Fidi, ? Ves. & B, J4^.,p8i3.Jl ) 
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purcfiaiier to riin the haxafd of ihdr dediAbih it 
had been said that eT€!ry title i^as gdod o? bftd> 
and that the Court bughi io know fiMhlhg of a; 
dQUbtfiil title : hut the Couirt had adopted a diSVrciAl 
principle of decisibn^ 



- f ^ I » 



Wfe may coBect, however^ from the ttro fottdW^^- 
ing^ caees^ that the Court will MiK^etimes enforce a 
specific performance^ even where the title depends 
upon the construction of a devise which taiises it 
question of some difficulty. 

Freehold estates were devised (p) to G: T. B. for 
life^ without impeachment of waste^ with remaiitr 
der to trustees during his life to preserve cofitin^ 
gent remainders^ and after his deceai^e to the' heird 
of the body of G.T.B. ; and for default of suth iasue 
over; A power was given toG. T. Bw wi^h the 
consent of the trustees to appoint a jointure. B^ ft 
codicil the testator devised a messuage and premises 
held by lease for years (the subject of the centHlct) 
to trustees^ for such ebtate and estates^ jp^ndin s^th 
ihannei: and fortn^ ashis r^al'estate^wer^devified^y 
his \riU. li 'vi'as clear tfaatO. T. B. took vA cMtat6t4Ui 
in the freehold, but it was contended on fe<^lMi^' bf 
e piirchiaser of the leasehold, that there was a clear 
Cwfewiioji thkt ■ 6. 1^. B! should ' ^kW' dril^* ¥ life 
«8tat^ in the fi^e^hbld; atid thait'by'ebe elRidl'^r'the 
words of refei^nde in thcf co<Hcil; the sanl^ jtitetftibi^ 
was manifested as to the leasehold^ the references 

. . • 1. • , .. . V . ; . / . , . J , ^ 

. \ ; 
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(p) BrouHcker u, Bagot, 19 Ves. '574. I Met. 471. (1816.) 
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ttati<NK^jf.|;iTeu by. tb? ^iU ; mi tbM tiiQ rqlie^ o| 
Ifkiffd wbifth.ijpnjtravwied the i;ftentio# iu irespf^ti Uh 
<ftK{%f&hoJ4 4i(l not gpTem t^e )«MeboW; and 
U was iasisted that the codicil iran to b^ lead a{^ 
if it contained an original dovi^e of tbe leasehold, 
1^^ tb9* fwne words as were used m the will v^l% 
l^^,^i (be re*l estate : but Sir W- Gr^t, beW^ 
t|lpijE^<tbfi de?ifiK^ of tbe leasehold vested it ab&olu^^ 
in Crr T*< 0- according to the nd^ of law> tbat 
what makes an estate tail ip i^ property i^nsti* 
tutes an absokite devise of a chattel interest ; that 
IbelestBtorbad not said what be considered l^ b^ 
th.e f^ect of the words used by him in devising the 
reftl estate ; and that the law having said those 
W^ird^.ahoiidd operate an entailj, there could be- no 
sabstantjal diffidence betwe^ t^e ajctual ufue qf 
^e w<¥td9 in the one case^ and employing tbem 
by ^^y of reference in the other ; and that the 
, Ifi^tor^ if he had made a distinct disposition of 
ilbjt JLf^^eboId, could not with propf iety bavie m^ed 
«.j^ the same words^ and that those which are inap- 
, |>fi<;abte must he omitted. His Honour^ therefore^ 
iijl^^ J)Oi b^itatipn in saying that a good UlJe cpuld 

u'lii ^ if jb«; a^iipciittfji that a tes^atq^ i^ wt .^o be sup* 
.'uOTiP^;'iWH9^ fof tbf. .effect of t^cbi^ical rules of 
iMlf^lS then th^rp wasjn this cas^ a manifest in- 

(9) ^^ One cannot but be rather astonished at bearing gtusfi 
^ 1^4 )earj]^^d v^^ |Fea39a that t€^^Qr9 are acquainted with the 



^erl^]ifq^ >ib&ij^ t >tbe ^testator, migte < m4i th^ 

4^11^ «liA>btft!JBtentiDn'aR<rtKerv4liitf fthe^kfui^ 
lHp|4j9l^ld 4#>^^^ law: The^questiiMHjtbfir^' 
^4 teamed 10:be>'v«rheth^ the intention jdi4 fiM 
i^f^quSbe the Gbuit'to mould tbe trusts 4)f UierkbM^ 
Jb^ld m conformity te the expreaied. limit&tioba itf 

rrAndsin a case'(r) before Sir ThofnM JRhiirieri 
idben fVke-GhttncseUor^ where a testtftor had de-^ 
irised 'to hin wife and her heirs certain freehold 
33ttd 'tcopyhbld^ heoreditaments^ in trust theiteoiitto 
liaydQiis'^jddMs, ifre . ; and then apod further trust 
tflttiriiel dmiU enjir^r the estates duriog/bar >liioi^' 

Jtiles and effacti of continirent remainders, and yet i|Ot know 
now to giTQ a contingent i:emainder in tne common form." J'er 

iPerrott exposed the fallacy of it; and it.wa3 argned tliat a tesp 
iator cilnnot be presumeu to know me dinerent privileges an- 
im& ^kW iiveral ^iktik 4jP tk^t'ft^ iffe^ o^' i^timi \\i i^^ 
Per Lord Alvanley, 2 Bos. & Pul. 594. 

(ri>iMa7tftkll.Cii^otigii»ldy^ Mai|. 166. (1«1%) ' < ( ^ . 



lAiiirei^Vi^ proportions both of the miJeaffA fItitMt 
ytwaldBbSMeil, iifid tlieir Tespective isMies; shbiiM 
jaieHttIi mtih ptfi^piKtkmB as faistwife sfaoulA trjr deed o? 
.^ll<i | i |WMt t r end forwantof rach ap][>6uitnienk,i;ii 
the iiMJa^bonf^ own tight heirs for ever. The wife 
%ilier>«AII appointed 'the prendse^ in qutesCionte 
Mf/ J J F.^ and the. heirs male of his body. Tho 
only account of the first will was a reciUA vx the 
second. At the date of the first wiH, ' there was 
onfy one nakf^ grandchild : but two mote, of whom 
^; J.'¥. was one^ were boim before the date of 
the second. It was objected that the first will 
cteatedan exeeutory trusty binder whiefa N. J. P.^ 
^mtiid* be made tenant for life^ with rwiaiadiet 4o 
Mii«Me/iaal$oiirseof st^ictsettleiMi^; t»wbl«h 
it was answered^ that a man could not give an 
estiat^ for life to a person notm esse, at the death of 
ibe testator; and it was slated that^aan imppctknit 
^^EMf^iiOqi Uie Dttchess^i>f Marlborough's wiU,> nol 
4beirkkrpriiit^ (bitt^of >wliioh>the pnrfd«MmliasiiaM 
4«ffetf 'fe\«tei«dNrt«h'Hrcl0W^ atid copious note) (f) 
^a^T^^cfftteWgtcAi^*^^^^^^ 'thari, Whti is Bot^ b| 
^^^attiowe^ to lock up property, cannot W a power 
gfiXip ,^,ft?iatbi?r ^ Ifjpj, 1(0, Ip^ it up." Hi*, Btmfm 



ku^nHnHi i^m^ifnimi^^ to. ^WMdy tn eslMe f^ 
Hfor; ^it upl«$fi!t^ grandciiikiren took ito Mt94e 
j|f^yttbj9;^lii»itfrt;i«dBi^ «o fi»r atf respected N.iJ. F« 
lihii^^wibQVii: after the testator's deaths w^4 1i# 
«Qidi>M<lidlig toojMlmota; and that (be duty mi>Af^ 
w£^n»gwxi»9tot^ tail male to the eUldrenv^ofdd 
k^j.ivf gmng^ an estate taift male to the fiwr«li4 
Chichi utilesa barred^ would deseead )0» kis-issisf I 
andk fliai jAis \raa tbe only way in which this ^mr 
ctttory trust (for such bis Honour admitted k lobe) 
taoald be earriod into execution* Hia Honow 
tfaerefinre bild that the intent was to direct at BiAf 
tfenent to^ the gnutdcluldrto in tail male^ the firo^ 
portions to be named by the wife> and that a good 
tide mi^t be made ; adding, that lie did not ioi«' 
peaoh Ae pomeiple that the sendee is m>i bowd 
t6 take a dmtbtfol title, luk support of thi4 cm^^ 
atmetioii hia Honour referred to Bb^ckburas^ Star- 
ties/ (t) and Roo v. Grew, (u) 



< - * 



- t s 



: Tbiai^pears4al)etratberaatro9g^feat|irQd,cas^ 
JEhe Gontiante^of th^ fir^t^ will w^is^ ^oUe^ited l^^i a 
nsitalin tibeKsooofld. . T^a iiiords/'^ whiph 9bmki be 
itringr at ilia de<«aae" m^ pe«lmps>: witbvout offisr^ 
itkg much violence to the coQtext^ have been ap- 
plied to the male^ as weff as th& female grand^ 



r 



(m) 2 Wife. ?32i Infi-a^ Sject. VII, 



cMdf^i^f (ct)KTtd suppling ihat <i6 be ih«itriib <hm« 
^ttfStt^m, «be «ilte W^ bad. Il ettti haM% tte^coli^ 
ii6hdMp%lliLtf fit moi«e fetfmiit'iJ^eiMtitf (^ithrM^ 
^d^C(ytlie^eBt^liii<ed A>etrifi«^ wMiM few tfitliict 
#<if(i$triMt (d?) ) was not cootemj^kted/ ^Fte^iriMI 
^8^40 fii^ the pro^ortims ix> Ite • M Mttlid:) uj^mi* 
eacIi'M^dc.^ On any other supposftinn, tlf« WMSi^ 
iBO anxibUsly' pnmding the aMktance of able couiv- 
ii^j'f ^l^'^f^te^ throwti away. Thi^ teatatov teA mt 
AilMtfif^poh himself to be bid own cetiveyancci^. 
He le^akf not mean a settlement in the very wotdt 
mrd ibitn, which he had employed. But if male 
^ndtiddfen born after the teBtatof*« deeease 
irai^e wiUkin the gift, the i^nion of the Court as 
to the estate taken by N. J. F. may be aappovied 
nm another ground, -^ the doctrine of t^-pirU. 
In the case of Humberatone t^. Hdmberstone, (e) 
tirhere the trust was to convey lands to A. for Mh, 
then to his first son fof life> then to tiie first soa of 
s^di son, ^c. ; remaiufder to the second son of Aw, 
and bis first son, ^e. ; the Cottirt appit>ached aavear 
fothe intent as the rule agiiinst pei^duities wmdd 
allow, by directing a strict settlement upon such 
tons of A. a^ wereMtfngatthetMtatM^^ desithjand 
'IMlli]^ an edtaie tail to hk iiftei^-boiil M^f^. Roe 
^.t<l¥eii^,' iVhit^h wad ii^e^^se of>an'«i)Becatedl^;al 
dS^sdj' iMt'tratis^r^ing the iknlts^ respecting^ per- 

J (v) Se^ 2 Ves^ ^49. 1 Eden 119* 

(*J InfrOy Sect. VI. nqte on executory trasb. 

. (^) See Ba&tard v. Proby, 2 Cox's Ca. 0- 
(«) 1 P. Wms, 332. % Yern. 737. Free. Cto. '4*6* a» es;- 

plained 4 Ves. S3«. 1 gdca. 42^ ' ' 



JiWiP ^fftn^.^ .4«ftt»lfP iwdr^PWf »»lP>Wk<MWm'ffr 

ite too ha:8t% admitted^ as an accivni^ .ft^tf^f^^ 
pf tbepiincifdes applicable to the construction of 

^W^fiS'MWS^^JP- (*^= '•. ■■■ • ■■ ■ ■ ■:■■■'•■■ < -'V/ > 

|b« ti|}ejQatheg)rouB<l'^ha|: a certain ctee^^ yfk^eky 

l^wnaL cbattds, J|iad Jb^eea conveyed i^iii^ aafjigtil^ 
liljfctbeow«Q^ts; whajn^ere. traders, : upon trUst^uSp^ 
fwlf |E^r}9<e;cuti«g mOBey, and under urUeb il6a4 
ji)l<^ pjrembf^. i^we sMd, annjimted to anv 9f^>Qf, 
J^fjjiv^tc^i; ihe Vice-ChanceUor was 9tiKm^yiiii?t 
c^ned to tbink tb^ ibe Master iyhs wrongs aMi 
|i^ ;w.b^te the delay , of passewon of per^omi 
'c;hatf|Bl$ i^.conBMstent witb jtbe d^ed,, aiid the 4^^ 
iaVUHide upon gtK^ consideration^ ;aBd b(m4^fi4fy 
itik>«8» not b«^coiB# j^ act of l^sml^riiptpy l^y.t^ckfKMI 
iifjEfu^}^ d0)9j^ of po|9s«ssion. .If, koyi^ver, i\\p ^;^m 

|^rJ|gd,.llPP».c^Mlllw»VMWft^onc|U|:, ^ not 
Iwd^Jl® jRWWbffftT r«iH>tt ^ qu^^tia* of legal tiOni 

<a) 1 Jac. & Walk.. 55(k Jfifray Sect^ Vl. n. 
"W^']^f> '0ck^^ ^^iii^i^h} ak equlty^arislii^' 

jHaCkFill,^ £d€n 344. Parker v. BrtK>k«, 9 Ves. 58& 

(0 I^lteJF^SllIit^^l>£liflIrsrCft*fM9.(lM9f)' v 



to H«iiJ.ijU!l-it<.i;» .'ii 'A? .'»{..; . -^iij.; -.ol'pjfiijq sill lo; 

: We have seen th&t a purchtai^ liM ^tl^H'^im- 
pelied to take a title resting on- presumption . A vei^ 
^tft^SiT'c^sfon' ((?) affo^A^olW stron^lft^ilce. 
^IShkalpiteM 97 Heti.nil. tike seite df lOi^ 
li<ff ttr'n^feterf' of Banibufgb> wtth ii6 H^/ «d 
^Me^' monastery of '9t. Os^rald; theii dissc^vvt!^ 
^citiiAy^heiotigiag, was granted^ " except '^fikyi, 
kmw'^ Kirigand his successors reserved. aH and 
Mh^Msil^-fte'advowsons, donattofns, preienttttiohs; 
afid- i%lifi}- of; patronage whatsoever, to the aSA 
yst lAid'j^einises belongihg of appMidatrt.'^ By 
kitiei»'>|Mettt SJatnesJ. the tithes' of shbcif knd 
^«Sft; renewing in Bfeifofd; formerly parcel'dftBrf 
krte'if^- of Samburgh, and t« the late diisblVed 
mnume^f 60 St. Oswald bdOt%iMg; Were ghtMS^} 
mma eiii^ii f^sefvatibn 6f 'ilH ttdiSt^soH'-a^ 
TSe b^9^ d^ih^ Ven'ddr's'ifilflii t<rttre4lidt0wliafl<l^ 
EJii^ok^llid"riM- a^at <"tu4 iH(dVdi)v<!idh ^^W'ftk"^ 
iimdd^fii WiicinkhfW4'mi ^tf#er@d'Byi^^^iU^ 
^dP^i^^ ihi«er ^''SiW^iat^a "fti ^l, Kiik^ 
«ia (fl(im<l>«i«^oi^%»« ah¥^s»j^. Hl^i^^aiiii 
prised in several subsequent assarana^> |a 177* 



AiHie%>iDitiuntif; b]r»ile«patfo«i. {uiideir w1ldm>'tlie 
Ytadiirie)aimed)>and ^ tliree pmsentatiotis ' bad •bt^- 
rAmUif l^i^him;* and liii xepteMntatitesy it; 19^75*; 
ISOSptlSCi^jf ia the 'iepificopal regifitry iio> iire-^^ 
sctttatidnwais to ;bef(Duttd' earlier thab 177&. Ttif^^ 
£idsd'€fakli4;dlbb waa of opinion, that if thedti^^ 
tke fiuvily i^^^M eddetlcad by cwveyanoe^^alid^ 
di9efl9>fortar period of Reariy one bundi^ed^uidilir^ 
y^^y iind there had been three presentafdorirityyt' 
tktuij . and none by^eCroMH, this>ras«icaiKeil^' 
fvinoh a grant would be presamed^ and ove]>4iuIad;^ 
the exception to the Master's report^ which '\mb^' 
ia &YOttr of the title< ^ - 

• . f ' - 

Nor will the mere circumstance that the pro^' 
fession \r divided in opinion upon a point, b^ siif-^ ' 
fitient |0 gtamp the title with the character ^ 
doabtfal. For in a late case (e) before thepreseiil 
Vice-Chancellor, his Honour compelled the pair* 
thaser to take a title depending on the destruc** 
tioii^ by the tenant for life, of a power of appoints 
ing to hb chikli-efi, it appearing to faiffii> ^as the Te4 
aidt' of tbe> authorities, tl^ such powers migbi b#^ 
eirtingiiiihedbythe danee. ' ^ ' ) ?> u* 

:Afad iiv ablator case (^^^oa^at^ailiftMi ll^ Vkv^^i 
GhaxiceHoiv'at diioreej lalk^mti/^^'eiib^ptioiis' ti^'^th^*' 
Master's . Mf^ptt < td^itist' 'tiYe ^litl^; ]Ld#d ^Eldto '^ 
considered that where an equitable teiisfht^'iiij^'^ 

(/) Nwaillc ^: Gt^hxihddt, 1 ttii-n.'«(r. (1842.) ; ' ' " ' i" 



iutfefB . ft ' recover jT/i fv^i tlnmt: < the . cdneucmnM * «f ; 
the tilortgagte in flaakii^ the itiraanty 'ttiei wkmt: 
of such :C0Bcurreftce is not a juffielentigfounfi^iir 
ob}ieetioa to the title. Yet the points haid ham^. 
tcoatedBs doubtful, (g) It afpeaced (3k«t tht tdkotei 
ted^.beeii' in mort^agie to Sir S. SfQythe> : oui oti 
the Baimis of the Eicehequ€r ; and hi8.L6rddupii 
t^€iught it would be a strong thing to say thajtthe/ 
tiHe MM Bot then examined^ and that we et^glit ta * 
give. credit tMaen of eminence in the profeinoii 
who wete deaUng for their owa secority. Upoa* 
Mb it must be observed, that Uie acuteness ef gncsal 
kwyers in relation to their own legal concerns 
has never been the subject of eulogy. Although 
itodiiidpot be said that ingenuity might not find* 
(^^eetieiis to the title, yet his Lordship thought 
theffe wms no doubt that it was better than ninetym: 
nifte out of a hundred. 

• » 

It.will appear from these decisions, that^ akhough 
the general principle is well established^ aiod pr^t 
bahly gnew up with the jurisdiction of equity for 
the specific performance ^ ^sontiiacts, :ii haa nei ^ 
always been applied with uniform strictness : but 
pi^^hH^fin >hA«e»in^ some ^tstanoss iyemcompeiled 
to^ifido^ tiUesijwbi«h tberClmirt icoukt »:)t^ iravmait ^ 
tfl^{4hff«ijan,(t which wftrer&r ^froin iwngabaB*/ 

:simpif;i9liv ' • "« »': ^'!->''-? •'•--.i ' v. .:..-. '.o'> 

. Xg) Se6 Bull. Feq^D. C^fl. ^. n.ti 'f U^miiYds p<]|v»t sp«ft 
opinions have differed,, Mi4.9ti*^ qonjl^wuf .tp^fU^er.';; .^.j. / i ^ ) 

3 



; The p r ki cyie bu m^ been pinfaed so fiur ts Mo 
jprediide tiie Court frtMn de^eraimng evai moch 
i^tated fobatB, on whi<^ a difficrenee of qpinioii 
bas long existed in die prolesdon. If the Court 
ices titat the doobt has no foundation in autbo^ 
fity^ or principle^ tiiat it is not a rational and con- 
siderable doubts it will not submit its. own judgr 
ment to the floating opinion of others. 






« The Court has never »Eud that a specific pcsr-f 
fonnance shall not be decreed because the tUie de-* 
pends on abstruse learning, or subtle distinctions, 
to be cdleeted from a mass of authorities^ proirided 
the result df that learnings and those authorUies^ di*' 
S^ntly examined^ be clearly in favour of the title. 
This can no more be a vaUd ground of objection^ 
than that the muniments of title are voluminousy 
and intricate If^ indeed^ the acknowledged prin-t 
ciples and application of the authorities in fmnM 
do not exclude a moral probability that different 
judicial minds^ fully possessed of the law ol the 
ease^ might arrive at different conclusions ; then; 
bowe^er strong the opinion of the individual judg< 
Inay he^, he will not decide a litigable question> 
Inhere. his decision would not be final. ThedoiCiT 
trine^ thus :8tated> will appear to lodge an abtttid*^ 
ant discretion in the judge^ if it be considered thttt 
the G^inion of the< Court in .every case will depend^ 
not only upon its own powers and perceptions^ but 
its estimate of the powers and perceptions of others^ 
and that the serious doubts of onie judicial mind 
may be the sport of another. 



'"^rf^slflf^s^'foV tlie specific performance 'Sf con- 
tffeft?? rig always'm iKediscrelioti'of th^^C^^^ 
ilfrertfiiV &'s|)eclfic performahSfe shaff be ^decreefl*^. 
ifi^U^, (Ij' The CoiiH is a^ Rbert^ to look* itifo tfie^ 
d^fiftnfetfahces, andsee^whetlier in iW respects iMs'^ 
flffe'itltlerf('6sej and* wHeiher the'consb*ienC(4 of tl4^^ 
Ckffti^lionrid ;{k) ther^ being a marked distmctio'n*^ 
bfetween a bill'seefein^ a specific pefffornfaiice/ancl 
a bill seeking to set aside an agreement: but still 
tfi»«isi^<So-ii;iike every'bther(¥iscteti6ii* Vested in 
tiSf ^C?OTTt**Hiifst be^ in sortie measure/ under" tbe' 
ffiUti^f^^knd cbriti-out of p'rece^ent. It is riot an' 
attrftl^ryy capricious, discretioh : biit must be re- 
glfl&tM'^pcJti' grounds that will make it judicial. '(/)* ' 
FSt ihHiigh it be true, that equity is to be ad-' 
mrtaitired^^ hecundum discretionerri horii viri;'*—^ 
yet when the question is asked, '' Vtr bonus est 
qiiis ?*' — The answer is, — '' Qui consulta patrum^ 
qui leges juraque servat," (m) 

There is, perhaps, no discretionary power en- 
trusted to the Court which the interests of a com-' 
meincial ' nation require to be exercised with more 
ciffttnS?pection. An undue leaning' to either side 

inu8l*^6*^ alike unfeivourable to the free circulation 

■ ...» 

of^plfe^ilrty. But when we consider that Ihe ne- 
cfSllRMds*^ of mankind often compel them to isell. 



a-*t^t* 



y ' 



7> 4 bro. C. C. 87. . 

(k) 1 Cox's Ca. 406. And see 2 Cox. 77. 
(t) 7 f es. 35. Per Lord Eldon. 

'tmy*t)p: yf)h%. 75i: lEden fel4.' 1 J*ohb.E^. 5tli"fedit.'' 
«3fi. (^). 

D 



'• ♦ •■ <H %*-( ,^'1 fi f • 



34 OF THE DOCTRINE^ 0F EQUITY^ &C. [sECT. I. 

while inclination more frequently leads them to 
purchase^ and that in nine cases out of ten the ob- 
jection proceeds tfoia' £n tinVvillingness to fulfil a 
contract deliberately entered into^ rather than an 
af)j;)t^€inension 6f being disturbed in the enjoyment,' 
4r impeded on a resale^ it seems reasonable^ that 
a court of conscience should inclini&> if titfiy bias 
be allyw^ble^^ in favour of the title. E^|;i^t^s are 
not only withdrawn from commerce^ but t^ owner- 
ship is in a great measure suspended^ till they are 
not unfrequently rendered worthless for the' pur- 
^Mesof enjoyment/in consequence of that Excess 
of refinement to which the ingenuity of later times 
has wrought up the law concerning the -. evifl^ence 
of title; and which stands opposed to the soundest 
policy, and the best interests of the country. 
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,.;,:'.• .. SECTION- U .1 ■■: 

• . ; , 1 I « I * •. . , , , • . , t 'l I • * 

Qmstfiiction of the Devise in WiUcox v.. Bellfi^pa, 

General Principles applicable to ^^ Heiira' of 
a^ehody'' in Devism. • "- • '» 

' 'Powers of appointment consittent with Mstate 
'■' '7^U in the Donee. < 

^ ^ Ojf necessary Inference or Implication. 

Of JVords of Limitation in Fee engrt^kd 
tipan '' Heirs of the body/' 

Of Words introducing an Ulterior Disposition. 



'-» . 



The devise in WiUcox v. Bellaers operated either 
to give an estate tail to H. T. WiUcox, with a 
power of appointing among his children ; (a) or, 
to give him' an estate for life, with a like power, 
with a contingent remainder to his children in fee, 
(reading " heirs of the body" as synonimous with 
'^children,") with alternative contingent remain- 

(a) It is observable, that on the execution of the power^ 
the appointees would have taken the fee by force of the de- 
vise, and that the donee had no option as to the quantity of 
interest to be taken, but was merely to determine the shares. 
This circumstance was insisted upon in argument : but any in- 
ference to be drawn from it must be purely conjectural. No 
arguments are offered as to the effect of the recovery in extin- 
guishing the power, because that point must be considered as 
set at rest by the decision of the Court in Smith v. Death, 
5 Mad. 371 ; by the reasons advanced by Mr. Sugden, Treat. 
Pow. 3d ed. 73., and by the general sense of the profession. 
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36 CONSTRUCTION OF THE DEVISE []sECT. II. 

ders to the daughter and her children^ constituting 
what is termed a contingency with a double as- 
pect, (b) 

.J 
If H. T. Willcox took an estate tail^ the re- 
covery of course acquired the fee ; and if he took 
for life only^ the remainders to his children^ and 
to the daughter and her children, (which^ ajs he 
was a bachelor at the time of suffering the re- 
covery^ were all in a state of contingency) were 
defeated by the destruction of the life estate, by 
which they were supported ; and the vested re- 
mainder in fee, (c) which passed to him under the 

. (6) Feam. Cont. R. 293. 

(c) It is clear that so much of the fee as was not immediately 
disposed of under the limitations, (and an estate for the life of 
Willcox only was so disposed of,) would, in the absence of a 
residuary devise, have. descended to the testator's heir, subject 
to be' divested by the happening of the cobtingency, Feam- 

. ' * ' • 

C. R. 274. This portion of the fee, being previously disposed 
of in event only, passed by the residuary devise ; it was properly 
a remainder. The effect, I apprehend, would be precisely 
tlie same, if the devise -^^ere to A. for life, remainder to him in 
fee : but if A. shall have children, then, from and after hi's de- 
cease, to such children in fee ; and in default of children, then, 
from and after his decease, to other objects. These latter limit- 
atlons would, I conceive, be alternative contingent remainders. 
By changing the order of the devises we do not change the na- 
ture of the estates. It must be immaterial whether the imme- 
diate fee, expectant on the life estate of the first taker, passes 
by a residuary devise, in a subsequent part of the will, or by a 
specific gift which immediately follows the limitation for life. 
The juxtaposition of the gift for life, and of the vested remain- 
der in fee, cannot exclude, or affect, the construction of the con* 
tingept limitations. Indeed it may be a question whether this 
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residuary devise^ (d) was reduced into possessiob^ 
discharged of all the limitations of the will. Ott 

would not be the more accurate mode of framing the disposition, 
as it seems to convey a clearer idea of its legal effect. Accord- 
ing to the language of the Court in Plunket r. Holmes, Sir T* 
Ray. 28. A. would have the fee in such sort as not to confound 
the life estate, but that there would be an hiatus to let in the 
contingency when it happened. 

In most of the cases to be found in the books, where the fee 
has been g^ned by the destruction of contingent remainders, 
the person destroying them took the immediate fee by descent 
as heir at law of the testator. As in cases circumstanced like 
Willcox V, Bellaers, it is often doubtful whether the devise 
creates an estate tail, or an estate for life, with contingent re- 
mainders, a recovery is the usual assurance ; and the expres- 
sion " barred by the recovery*^ is sometimes used in speaking 
of the destruction of the contingent estates ; (see Denn d. Webb 
V* Puckey, 5 T. R. 299.) But this expression fccfnveys an er* 
roneous idea, inasmuch as the remainders are excluded by the 
coalition, by the act of the party, of the estate for life, and the 
immediate remainder or reversion in fee ; and this effect (as is 
well explained by Mr. Butler, Fearn.C. R. 6th edit. 321. «), 
il^ould equally result from a common conveyance by lease and re- 
lease. I have noticed this point, because it has occurred to me 
in practice to find that persons, not thoroughly conversant with 
the doctrine, have been misled by this inaccurate language. It 
might lead parties into the fatal mistake of destroying the life es- 
tate and contingent remainders, and accelerating the right of an 
adverse vested remainderman or reversioner. If the tenant for life 
has the immediate vested fee, either by descent, or under a spe- 
cific or residuary devise, or by any other means ; or if it be vested 
in another person willing to concur ; the contingent remainders 
may be defeated ; and, as it is conceived, a clear marketable title 
to the fee simple acquired by an ordinary conveyance. But this 
observation must, of course, be confined to devises of the legal 
estate. 

(d) Doe d. Wells v, Scott, 3 Maul, and Sel. 300. 
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^ihtf s^ortstnction, thenefbre; it i» cencetved i^btft 
]M« T. WiHcox had a clear tide, (e)' 

I'wTbe^ottly mode of defeating^ his title^ wouhi4i«i 
to construe the devise as giviag* him aa estate fev 
Ufe, with a contingent remainder to his children 
in tail> (/) in which case the remaindeiis over, 
being limited after an estate tail only^ would of 
course be vested^ and be reduced into possession 
by the operation of the recovery. But tfaerc! is 
dearly no room for this construction. » 

If any proposition in law be capable of de-* 
monstration^ the proposition that H. T. WiHcox 
took under this will an estate tail appears to be 
demonstrable. ' 

That a legal limitation to heirs of the body^ 
uncorrected and unexplained^ and preceded by a 
legal freehold in the ancestor^ cannot operate by 
purchase; (g) that an express declaration (il) that 

(e) See 1 Smith 392. 

(/) Doe r. Reason, cited 3 Wils. 244. Smith v> Ho^lock. 
2 Marsh. 405. 7 Tfiuut. 429. Murthwhite v, Barnard, 2 Brod. 
andBing. 623. (Qj. this case.) , ' ^ . 

- (g) Shelley's ease, 1 Co. 93. As th^ rule seems to havc^ bf en 
lost sight of in the modern, cases, it; pay be pefuf, or a^ ]|ea^^ en- 
tertaining ^^ as a matter of curiositjp,". (5 T.. it. 30^,). to s^atpit,^ 
laid down in the case from whicli if, takes it^ naipe^ ^^ ^d f^ to 
what hath been objected, that forasmn^h as the limitation w^tp 
the heirs males of the body of Edward Shelley, md the h^irs 
males o(thebodjqf«uch heirs males^ the heir^ males of t^e ]b[odj 
of Edward Sh^elj^ey^^shpuld be , pufcl^a^rs ^ . (or othe^ wi^e^ <^^ 



themnoestcnrehdl tak«"ft>riifo, and no loii^«ri*(r) 
and the heirs of the body an estate in remaiiideH 
as purchasers^ (Ac) is wholly ineffectual to exclude 
dik'iippficatlon of a rule of law^ which'hasfo^its 
essence and object the disappointment of that in* 
teniMn ; that to establish an intention that heirs 
of* the body^ as such^ shall take by purchase^ after 
to festate of freehold in the ancestor^ is^ in effect^ 
to supply the very circumstance which imperatively 
demands the amplication of the rule ; (I) that the 
idea of a class^ or denomination of persons^ to 
take in a course of succession ordained by law^ 
is so annexed and appropriiated to the words '^ heirs 
of tbe body/* that the mind with difficulty recon*- 
eiJes itself to any other interpretation ; (m) that an 
intention to use the words in a sense different from; 

sabsequent wcgrds would be void ; .the def^ndairt's copnsel an^ 
swer^d^ that it is a rule of law when the ancestor by am/ gift 
or conveyance takes an estate of freehold; and in the same gift 
6r conveyance an estate is limit edy eitfier mediately Or (fniHk' 
iSkielyjto hisheirsj in fee^ or in tail; thattlwajUy in inth'ddit% 
the heirs are words of limitation of the estate, and not zoords 
of purchase. So inasmuch as in this case Edward Shelley took 
kn estate of freehold^ and after an estate is limited to his heirs 
males of lys body, the heirs male of his body must of necessity 
take by descent, and cannot bi purchasers.** ' 
'^'t4)'Sfarg.TPracts 562. feut see 1 Eden 36(5. Infra, Sect. Vl. 
^"(tY'i Lord kay. 1440. Thong v. Bedford, 1 Bro. C. C. 315. 
'R4fe y. Bedfordl, 4 lifaul. and Sel. 362. 

<'J ^A:/ Fapinon v. Voice', 2 P. Wms. 471, Coulsbn «?. Coulson^ 
S^*gtra.'iT^5. And see 1 Eden 365. 

'"'•(J^ •I'r^st. Est.'282. ■ ' " ' 

' T«^)**feee Lord Holt^s opinion quoted in Goodtitle v. Herring' 
rtealt:! Wl See alsb 3 T. R. 403. ' 5 t.lt: 306. ^ ''^'^ " ^ 



pr.cjpposite^ to this their legal and natural import 
can never be inferred from the word^ them^ 
selves (n) nor merely from an intention^ howeyor 
mnifest^ to use them as words of purchase, but 
tl^at their application must be directed, and con- 
fi^^y by express woirds, or necessary inference oi^ 
ii^plicq^tiou, to objects of a particular designattoh, 
a^ the individual heir at the decease of the anices-* 
t^v, SQus^chUdr^n^ ^c. ; (o) that expresrfons which' 
do not refer to the objects to take, but the mode 
pf taking, which do nqt disaffirm th^ inte^ntion, 
tljat a class of persons is designed to take in the 
character pf heirs of the ancestor, but pierely as- 
sume to regulate the course of devolution, are to 
be rejected, as incompatible with a gift to all the 
declared objects of the testator's bounty; (p) and 
that the words ^Mieirs of the body," operating un- 
explained as words of purchase, vest the estate in 
the person first sustaining the character of heir, 
with a capacity of transmission through the whole 
line of heirs of the body of the ancestor, (q) AW 
these are principles, so clearly deducible from the 
yule in Shelley's case, and a long train of judicial 
readings upon that rule, that it may seem idfe to 
repeat them here, and worse than idle to suppose 
th^t their authority, in cases falling within the' 

(n) Hodgson v. Ambrose, Dougl. 343. 
(o) Jesson v, Wright, 2 Bligh. 1. /;{/r<2 §lect. V. 
(p) lb, and see Poole v, Poole, 3 Bos. ancj Pull. 69Q. 
(g) Mandeville's case, Co. Litt. 26. b, Southcot v, ^toweil, 
1 Mod. 226. 237. Freem. 216. 225. 
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§eppo of their application^ can ever be the subject 
of judicial doubt. 

.. yet> in truths it is at the very being of thes^ 
prinpiples^ ^nd of the rule itself, that tboi^e deter- 
minations^ which, und^r covert of zeal or tender- 
n(^aiB for the intention, ]bui)d distinctions on cif cujiir 
stances tpo feeble to support them^ and eli|de th^^ 
operation of th^ rule^ without denyiing its authority 
a^ a settled rule of prpperty^ are pbliquely levpl- 
}^^vaud at the very ins^nt in whiplf the Court 
of King's Bench de^lared^ in Doe dje^p. Strong 
», Gofif, (r) thj^t^ as their judginent prpceedje4 
on the special circumstances of the case^ \t wpuI4 
not interfere with former decisions ; they were 
aiming a mortal blpw at the established pense of the 
.Wprds '^ heirs of the body/' and thereby essayiqg 
to shal^e one of the pillars of the rule. 

It may be s^ifely assumed that the words '^ hpir9 
pf the body" were never employed^ by any tes- 
t^tor^ as strictly synolnimous wit|i children. Ths 
^^eat n^ajority at lea^t of testators annex (o thp^a 
wprd^.anidea, wjiiph i^ not satisfied by i\\^i trav^-^ 
lotion, (as it has been termed^ (s) but, in fact^ 
substitution of another term ;) and something, 
amounting to demonst^-atipn plain^ should be re- 
quired to sheyV;, that fhey are used tq fJesigpats 
pl^ect^ whom, whe|;hpr we rpgard their leg^l py 

<r) 11 East. 668. 

(s) Fer Lord Ellenborough in Doe ». Jesson, MSS. 



iiAtuifai acceptetiM;^ tii^ey • so inaptly and utttraly 
ikMd3)e> ii^dstamj^ibe words vi^dth this mfeabh^ 
IfBuiiioiild cli^tirfy «;]i)pdar on the fsbce of the will^ lurt 
gmlytthat thfe >teeftaior uiaed fckem^ ad words of ^ur^ 
idmseyfhqit : that, the very olijects whom the terai 
impojsts werd nfit in his contemplation^ to take 
either::foy pui^ehase OF descent; that the ideancif 
0hUd existed in his mind unassociated: withr that 
of heir. . This position^ if not fully borne out; tr« 
I conceive it to be, by the decision of the House 
of Lords in Jesson t?.* Wright, (0 seems to be so 
eleariy founded in law aiid reason, that to denyvit 
must involve a denial of some of the first principles 
of legal aiid rational interpretation. 

The circumstances, from which . the arguments 
td disprove the proposition, that H. T. Willcsox 
took an estate tail, must be drawn^ are,— ^1. The 
power given to him of appointing among bis 
children. 3. The words '' their heirs and »s- 
signs'* superadded to the words '-heirs of the 
body/' 3. The words introducing the devise over 
tp the daughter,, and her issue. 4. The legaicy 
giv^en. to the daughter^ in the event of the son'd 
living, and having children *^' as aforesaid. '' ' ' 

i. The circumstance of a power being given to a^ 
4eyi§ee, ^Vitbpjriaii^g.^cts, witjiin the scope of .tb^ 
ownership which an estate tail confers, has never 
be^n ddiBitt«d stsi' ai^ vaiid argufifient against a con- 
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(t) Suproy 40. 



^intotivei estate tail «i that deriace; aiuttfa(lMa 
<sii itbe allowed to cantroalthe fixed opjmiliaii 
bf' ail; express gift to heirs of the body. In Seale 
«jiBalrtef (u) Lord Alvanley obsented j-^f'tit/tma 
ai^g^ed that the power would be ahogiethq^^ii^ 
necessary, if an estate tail were already gtfyen, 
since it would be in the power oi the tenant in 
tail to dispose of the whole estate in such man* 
tier as he should think fit, by cutting off the in** 
tail : but it may be observed that the power adds 
some opiH^tion, since it enabled the devisee to 
dispose of the estate to his children, without going 
through the forms of a recoyery/' 



And in the late case of Jervoise t). The Duke of 
Northumberland, (t;) Lord Eldon stated his sen- 
timents upon this point in strong language. '' It 
cannot be doubted'' (said his Lordship) '^ either 
upon principle or authority, that such powers as 
these, (powers of portioning) may be giveuj and 
usefully given, to a tenant in tail; and that in 

' («) ^ Bos. & Pull. 485. The testator declared birwill to be 
Ihfik a)l his lands iiiiid eetatei should aftex his dec«afte coine to his 
son J. S., and.. his (fhffdr^n Uw/ully tq be b^gptt^^, withiul) 
power for him to settle the same by will or otherwise on them 
or any o( them as he should think proper, and in default of 
&^* iWe, over. I'te testator' had no ^hild at the time of 
iisiin^'his #ili: Held an estate tail in J. S.y i^itb a power of 
mNfiiting to his children ta fee. 

>iv)\ J[ac. «n4 WaUt* &5»9* Stated, and coniidAf^. ipfitH 
Sect. VI. (fi) 
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many cases powers are given T which in one sense 
may be said to. be given unnecessarily) to a te- 
nant in tail ; but which^ enabling him to do cer- 
;tain acts more expeditiously^ more certainly^ and 
in a less expensive vmy^ and to do those acts^ 
though he does not think it proper to destroy the es- 
tate tail^ (w) may be quite consistent with his having 
€ia estate tail. But then^ thinking on the safety of 
ft purchase^^ it must be recollected^ and it cannot 
be doubted^ that such circumstances may have con- 
siderable weight with many judicial min^s^ and a 
greater weight than they have with me/' The 
concluding sentence must not be understood as aa 
admission^ that powers of this nature can furnish 
even a reasonable ground of doubt, where the words 
of the devise are such as would clearly create au 
estate tail. In the case which called forth these 
observations^ the devise was open to different con- 
structions ; and his - Lordship^ inclining to regard 
the \Yords " to be intailed" as directory, pointing 
thfsrefore at a strict settlement, merely meant to 
say, that by some judicial minds the power might 
be thought to strengthen that indication. These 
observations, which went to lay the powers out of 
consideration, even in a case where the question 
was, whether an executory trust was created, (cases 
in whi^h i^uch powers appear to have sometiines 

(w) Those who rely upon the power^ forget the principle 
that the law looks to the continuance of estates, and presumes 
that the first taker at least will not defeat the intail. This prin- 
ciple is remembered for another purpose. Injra^ Sect. VII. 
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exerted a degree of influence) shew very strongly 
the low estimate formed by his Lordship of argu- 
ments dtewn from such a source. 

Indeed^ no judicial mind can attribute any im- 
portance to the introduction of such powers^ (ex- 
cept, perhaps, in combination with other cir- 
cumstances, of a less equivocal character) with-?- 
out disturbing a long train of authority, in which 
tftey have been pronounced quite consistent with 
the intention of giving an estate tail to the donee, f 

In Broughton v. Langley {x) it wafs resolved, 
^' that a power to make a jointure does not ne- 
cessarily exclude an estate tail, or intent to give 
it, because tenant in tail, without discontinuing or 
barring the intail, cannot make a jointure; and* 
80 this power has its use.''(^) There are nu-. 
merous authorities in the books to the same effe€;t; 
and even powers to grant leases, which tenants- 
in tail are enabled to make by statute, have not 
been allowed to repel the intention to give an esr 
tate tail to the donee of the power, (z) 

(a?) 2 Salk. 67g. 

(if) It hAs been suggested to me that there may be cases in 
nfhich such aC power would be extremely useful, as where tenant 
in tail, with remainders over, marries in vacation, of which an 
instance occurred in practice. The intail being l^al, so the^ 
the wife would be dowable, the object was secured as far as pos- 
sible i}j putting her on the one hand, and the issue in tail and 
th'^ remaindermen on the other, to their mutual election ; AoW^r 
agaitfst jointure. 

(«) 3ale »; Coleman, .2 Vem. 670. 1 P, Wms, H2. 

1 



to- <ihe heit^s of the tw^dy. It is tieaip that illfM^' 
iSenv^tdking by appointment^ must take as pujf+ 
ch^setis ; and it is thence attempted to be inferrek*;' 
that the objects to take in default of appoitit-^^ 
i^emt tnust' also have been intended to tiike in 
tiM quality; ^ 



^r,f J- 



It? may be admitted that the testator drd'iMfett** 
the objects of the g;ift in default of appointmeht i 
to take by purchase ; nay, that he has cleariy ex- . 
pressed such an intention, without at all^Tancing* 
the argument against an estate tail in H. T. Witt- 
cox ; for, in order to exclude th^ rule, there rfiAst 
be a clear indication of intention, not merely that ^ 
'' heirs of the body'* shall operate as wolrds of pur- 
chase, but that they shall so operate in favour of 
objects whom the law can recognize as purchasers 
under that designation ; since, if the intention 
be that the class or denomination of persons, of 
whom the term is properly descriptive, shall take 
under it, the law will inmiediately fasten upon 
that intention to vest the inheritance in the first 
taker ; and the more apparent such intention 
is, the more stubborn and inflexible the rule will . 
become. 

That the term ''heirs of the body**^ may be used 
in a wiH, liot merely in a qualified or limited sense^ ' 
but in a sense foreign to its legal an4 natural sig- 
nification^ as descriptive of other persona than heirs^ 



w f¥fkitmf4'^,u^ «^*^tW; 91 W Pervert ufi4i»l8- 

spsftfrvig ,tbat l^agiipge,, ijwst a^ei,un4pwt(H)i4» t^ 
spfif^Jji it acH^fling.. to its, fti^d^ latpd jftckpit^wJqdgie^i 
iqi§(^i^ anles3 1^ dUtinctly a|)pd$eiU«, Qf bi« m^. 
teptft9ft ;tP flse its wprd? midiphrase9i,^ith«(pig»tr 
o^jOtl^i; ideas th^n, tho9e»i whiiQh. ai^thority *«i^d. 
usage have annexed to them. (6) Tbiafiiiii^t ncA': 
be left to presumption or probable inference^ (c) 
hf^^fjft^t^hi^ placed beyond all dwbt ; and in p9K>* 
p{^r4^l^2ft9,.(^e words tmve a more certain and apr 
prpprj^t^ meaning, stronger evidence wjU be re- 
<]^j^e^ to ^orce upon th^m a. different signification^ 

,,5^Jieye i$ no word in our law^ of which the sens^ 
i8i.l)f)tt^ ascertained^ or ought to be more s^cr^d, 
thfip .the word '^ heirs." A testator intending to 

(a) Lisle ©.Gray, 2 Lev. 223. Lawe v. Davies. 2 Ld. Raj*^ 
1561. Goodtitle v. Herring, 1 East. 164. But see Poole v> 
iHiole, 3Bos aud. Pull. 620. (all stated and considered, infroy 
Seet-IIL) 

{^)'^^ It would confound the use of alllanguage^ ahd introda^ier 
t^grefttest barbarity ai^d coofuiioQ^, to mi^e wdsds stand ifori 
ideau^ in opposition to tbfi sense whiob u$^^e Y^ p,^t,|Ajppj^<^^9i 
jPerWilmot. C. J.. Wilm. 272. — ^Mr. Feame, in an admirable 
opinion' on the validity of an equitable recovery, 1 Coll* Jut*. 238. 
expi^ss!^^ himself upon this poini with' equal forceV and greater 
elegance. ^^ A confusion of terms in any science tends to ooti^ ' 
found the science itself, by destroying that precision of ideas^ 
t^j^i8t|?iction among .its olyei;ts^ which i&% vevy g^s^ifd. 

work of all knowledge- . N^ina sf. perd(^8^^^cfrfc *f ?f«cfia^ 
rertim perditurJ*^ 
(v) S^e Prest Est. 279. 
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desi^tfte children, and chitdren onlyy could not* 
weR select a teroi less fitted for his purpose. 

The language of the beoks^ enforcing the. ne-* 
cessrty of such a . clear expression of 'intent^ as- 
cannot be mistaken, in order to controul the words- 
'' berrs of the body/' is strong and untfohtt. In- 
Poofe r." Poole (d) it is laid do*^n, tha* to contixmi 
these words, the iritent must appear so plainly thfct* 
no one'can misunderstand it ; and even those jUidges* 
who hare shewn, by their decisions a^leasti tlfe» 
most itiarked disinclination to countenance the ngtdi 
rules of law, have, in effect, ^dmitied that in conr 
struing these wocds to mean children, we reject 
as welt their legal, as their ordinary and^ natural 
import ; (e) and that snch a construction^ can Only - 
be warranted by a clear indication of intentibti;(y^)- 
But here the power, so far from warranting such- 
construction, seems to put a negative upon it. 

The argument attempted to be founded on the, 
ppy^er^ against the acceptation of the, words '/ heifrs 
of the body"' in. their proper .i^ense^ may be thu^^ 
stated : — that the words of purchase in the power^ 
must govern the construction of words of limit-^ 
atioii used in the gift in default of appointment; 
and that where a testator, in framing a jxQwer^.dOr 
^nes the object^ by a woi:d of purcha,se; clearljf ^ 

(d) 3 Bos. and PuU. 627. 

(e) Per Lord Ellenborough^ Doe v. Jesson^ 5 Maufe* and 
Selw. 95. 

* • * • * 

(f) Per Bailey, J. ib. 
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AeneripCvre of tlie ifst generation cfnly^ and tkehy 
proc%ediiig to dispose of the estate in defaidt of 
aj^intmeni, employs words of limitation^ having 
a settleid import; which embraces the whole line o£ 
descendants^ he must be taken to intend the same 
ob^cts in both eases^ and his ovm gift must be 
measured by the extent of the power which be 
has confided to another. Bat thus to cut down 
&e ~ words '^ heirs of the body/' upon no other 
ground^ than that they occur in a limitation^ which 
Mows a power of appointment^ extending to child*^ 
ren only^ is^ to offer them gratuitioiis violence ; 
to reject the fixed signification of words^ without 
aay of the indicia commonly required to controul 
it; Where a testator^ in two distinct limit^tionsji 
different in their nature^ the one a power^ and the 
other a giflt^ has used different terms^ capable^ ac- 
cording to the rules of law^ of carrying the estate 
to different classes of objects^ the one class com- 
prehencfing the other^ in different modes.^^what 
r«le, or principle of constrwction, requires us to 
e:q)omid the greater term by the less^ and to con- 
stiPiie these limitations as pointing at the sam^ ob- 
jects^ and die same mode ? 

Upon principle^ therefore, it seems clear, that 
tbe ailment built upon the power cannot be sus* 
lained. The authorities are no less conclusive. 

In tKe case of Doe dem. Cole v. Goldsmith, (i) 

(0 2 Marsh, 517. 7 Taunt 209. 
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whieh arose upon a devise of all the Itestetor's 
messuages^ hnds^ tenements^ and hereditftnie«iits> 
to F. G; for his life^ and from and immediatdiy 
after his decease unto the heirs of hia body kwv 
fttlly to be begotten^ in i^eh shares^ manner^ and 
form^ as he should by will or deed appoint ; and in 
default of such heir of his body^ lawfully lo be be- 
goitten^ then^ from^ and immediately after hifl^ de^ 
cease^ the testator gave and devised hi^ said rf^ 
estates, (k) hereditaments^ and premises aforesaid^ 
unto J. G. his heirs and assigns for ever. Gibba^ 
C. J. stated the argument against an estate tail in 
F.G. to be^ that the words '' heirs of the body'' meaiiife 
chUdrefi of F. G.; for when the testator devises to 
the heirs of the body of F; G. in such shares as 
the tenant for life shall appoint^ that is a gift to 
persons who must be in esse when F. G; was to 
appoint to them ; that the defitult of such issue must 
therefore be a default of sueh persona who cagt 
only be the children^ and that therefore the tes? 
tator^ by this expression^ manifestly means to refei^ 
to the same persons^ who were to tdke as tenants 
in common under the appointment; not to the 
heirs of the body of the first taker in the ordinary 
legal sense. But the Court held that F. G. tool^ 
an estate tail by implication^ on the ground tlat 
the testator never could have intended that the 
estate should go over until the heirs of F. G. were 



(A:) As to the effect of similar wordd in passing a fee^ tee 
Roe d. Allport r» Bacon^ 4 Maul. & S^lw. 360. 
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extinguished. In thi» case^ it will be obseiifecl^ 
that the words '^ heirs of the body" in the clause^ 
OD which the implication was founded^ were appa- 
rently connected^ by express reference^ with the 
fame words occurring as words of purchase in the 
power. The correct mode of viewing this case^ 
however^ may perhaps be, to consider the words 
'^unto the heirs of his body in such shares, &c/' 
^ including, a power, and a gift ; (Z) '^ heirs of the 
body*' being quoad the power, words of purchase^ 
and quoiid the gift, words of limitation ; and the 
word such as referring to them in their latter 
sense, (m) But on whichever ground the decisioa 
is placed, it is a strong authority against the argu- 
ment founded on the power. 

» 

So in Jesson t). Wright, (n) a case which will 

be considered at large hereafter^ the same ground 

was taken : but the argument, though fortified by 

circumstances of a stronger nature than occurred 



(0 Brown v. Higgs, 4 Ves. 708. 5 Ves. 495. 8 Ves. 561. 
Moi^an d. Surman 9. Surmaa, 1 Taunt. 289. And see Crossling 
p. Crossling, 2 Cox 906. . 

(m) It maj deserve considevatKm wbeth^, upon the authoritj 
of the cases re&rred to, the Court would not have been as fully 
warranted in eonstruing jthe devise to be equivalent to a gift^ 
in defauH of appointment, to the children of F. G. in common 
in fee, as in some of the cases {infra Sect. III.) where that 
construction has been adopted. If so^ the case is an authoritj 
against that construction* 

(n) 2 Bligh 1. Infra^ Sect. V. 

£ 2 
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in Doe r. Goldsmith^ was not allowed to jHrevail 
against the rule. 

The principle of the following decisions appears 
to apply^ with cohsiderable force^ to this species of 
inferential construction. 

A testator devised to the second and other sons 
of T. N., successively in tail niale^ and in default 
of such issue^ to the daughters of T. N. (with- 
out words of limitation) and for de&ult of such 
issue^ to the right heirs of T. N. The daughters 
were held to take life estates. Lord Mansfield 
said^ '' The Court has no power to strike out the 
wordswcA; — and if they did, what are they to supply 
it with — ^tail general or tail male ?" (o) Yet there 
is as much colour of reason for implying words of 
limitation to the daughters, as for inferring from 
the language of the power a gift to the children of 
H.T. Willcox. 

And in a case {p) before Lord Eldon, where a 
testator gave the residue of his estate, both real 
and persona], to trustees, and the survivors, and 
survivor of them, and to the heirs, executors, and 
assigns of the longest liver of them, in trust to keep 
the same together tUl the first day of January 1804, 
a]id till that period to dispose of the profits ^for tlfe 

(o) Denne d. Briddon, v. Page, 11 East. 603. n. 
(p) Georges r. Georges^ M>SS. 
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benefit of bis daugbter> and grand-daugbters^ te 
therein directed ; and theny as to the final disposi* 
tion of the rei^t atid residue of his estate^ so devised 
and bequeathed in trust to be kept together until 
the first day of January 180#^ he declared it to be 
his will and desire^ that all such parts thereof 
as consisted of real estates^ slaves^ mules^ and 
dther stock and plantation iitiplements and utensils^ 
should be upon firrther trusty that his said trustees^ 
and the survivors^ &c. should^ immediately after 
the arrival of the period aforementioned^ divide the 
same into three equal parts or shares^ to and for 
the separate use and benefit of his daughter F. L.^ 
his grand-daughter R. H.^ and his grand-daughter 
S. P. ; whom he thereby willed and ordained to be 
his residuary devisees and legatees in manner and 
form following, (that was to say), &c. The testa- 
tor then proceeded to declare the trusts of the re- 
spective thirds in favour of his daughter, and grand- 
daughters, respectively, and their respective child- 
ren; and this declaration was followed by a pro- 
viso, directing that if one of his three residuary 
devisees should di6 before the period should arrive 
for making the division and allotment, without 
issue, or leaving issue, and such issue should die 
Ib^fore that period, then the division and allotment 
shdiiid be made between the survivors of his said 
residuary devisees aforenamed, agreeaWe to thfe 
same directions, and subject to the same terms, 
limitations, and restrictions, as were thereinbefore 
expressed and declared, and that in the same man^ 
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ner^ us if all threie of Uis said residuary devisees and 
legatees were then alire. And if two of them should 
depietrt this life before the arrival of such period^ 
without issue then living as aforesaid ; then he 
declared it to be his furtbervnll and desire^ that the 
tohole should be in trusty and to and for (!he use^ of the 
snrvivor, or her issue living at the period afore^id. 
F JL. and S. P. died before the first of January 1804, 
without issue then living : butR.H. wasfivingat 
that pcfriod. The question was^ whether the will 
was to be read asif the qualifying words *^ agree- 
able to the same directions, and subject to the same 
terms, limitations, &c/' which dccurred after the 
gift to the two surviving, had also been inserted 
after the gift to the one surviving. It was con- 
tended, that necessary implication does not mean 
only what arises from force of language, or plain 
logical conclusion ; but that in a moral sense, and 
not in a grammatical sense, it is where there exists 
«o strong a probability 6f intent, that it would be 
irrational to dratv a contrary inference. But Lord 
Eldon held, upon great consideration, that the 
'words of the will did not raise a necessaiy in- 
ference that the gift of the whole to the one 
f surviving, was intended to be subject to the 
rsame limitations to which the share that survi- 
^vor would have taken, on a division between 
'the fihree or the two, would, by the express words 
of the will, haVe 'been subject, tod that such a 
con8teuctit>n would be mainly founded on con- 
jedture. 
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So Iq. Smith v. Deaths (9) apoD exceptions to 
the lyf ^ter'« ireport in fovour of the title^ which 
was derived under a .devise to C. B. for life^ with 
remainder to the use of such child and children of 
C. 3- ^x^ him surviving, who should be brought 
up and .educated as a member of the established 
Qhurdi^ and b^ ^ constant frequenter thereof^ in 
mch pajcts a^ C, B. should by deed or will appoint; 
^nd in defaidt of appointment^ to the firat son of 
C. B. wJio should be brought up^ &c. and the heirs 
of the body of such first son; it was objected^ by 
the purchaser's counsel, that the power of appoint- 
ment being limited to surviving children at the 
dqaih of the father^ the immediate gift to children^ 
in default of appointment^ was to be construed with 
the. same limitation. But the Vice-Ghancellor 
hdd^ that such a construction would be contrary 
to the force of the expressions used^ and was not 
warranted by necessary or rational inference. 

# 

The clear result of the authorities^ therefore^ is 
decidedly adverse to the inference^ by which it is 
endefivoured to restrain the limitation to the objects 
of the power. We proceed to consider the effect 
of the superadded words of limitation. 

II. That wprds of limitation in fee simple^ en- 
grafted upon the words '' heirs of tl^e body'' (in 
the plural) do not convert the latter into words 

iq) 5 Mad. 371. 



l>C;{]f)ir<AMeliad e0a4€4to be liMjtter of s|>Mulii|i€i(i 
}p^ \h(^flom tbeli^ <ea$e of Measure v. Geej(i^) 
4^ iSHcti, auppecadded words do not indicate , .a 
f^^ur^sQ >0f 4^it^ent incQOsistent with that {lokitod 
o^t |>y ' the words '' heirs, of the body/' they ard 
considered as capable of harmonizing with the 
legal meaning of the latter words ; and^ indeed^ 
they seem to be nothing more than an expression 
of that capacity of enlargement into an estate de^ 
i^endible to heirs general^ which is tacitly inchftded 
in the former words< It does not^ ther^ore^ ap-^ 
pear necessary to use so harsh a term as the re-^ 
jection of the superadded words]: they are treaited 
as involved^ or^ if such an expression be allowable, 
as. absorbed, in the words ^' heirs of the body." 
We do not reject them: as repugnant to the words 
'theirs of the body:'' but merely deny them a diB- 
tiiict and independent operation* 

..... • • f - , » * , 

Thj$ insufficienipy of these supemdded words im 
fully established by decision. 

J^.tbecaife of Morjris t?. ,Lie Gay^(^) there was a 

, .• ' . I ♦*..■•• • . • ' • . - • / ' ■ -. • • • * 

(r) 5 Barn. .& Aid. 910. 

' _ ■ J ' /^ f . * ... 

{$) 2 Burr. 1102. (cited). "Morris ©. Le Gay c^me before- 
the Privy Council by appeal from Barbadoes in 1730. There. 
th6 devise l^^asr,^ &c. (as above). The couniiel who argueS 4hat 
6sm w«rB Mr. F^ticerly and Sir fiudley Ryde^ ; andth^Lbrds 
of t)ie ,CqvacU^ .%m»^^ ^T I^opd P* J« Bta^moi^d, ^aail. |ioHl 
C. J. Eyre, determined that it was an Estate tail in thi first 
taker." Per Lord Kenyon, 5 T^ I^.^ ?04. 
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derise to L. for hefr life^ then to the heirs of her 
body add their heirs ; and if she died without sueh 
heir of her body^ then oven L. was held to take 
an estate tail^ notwithstanding the superadded 
worda^ aided by the words of reference in the sin- 
gular number. 

And so in Goodright v. Pullyn^ {t) which was a 
devise of lands to N. L. for his life, and after hia 
decease unto the heirs male of the body of the sdd 
N. L., lawfully to be begotten^ and his heirs for 
ever; but if the said N. L. should happen to die 
withont such heirs male^ then over ; it was deter- 
mined to be an estate tail in N. L. Fortescue^ J. 
thought hky in grammatical construction, would 
properly refer to NL. But they all held that, 
'^ the (^ration of plain and clear words (i. e. the 
words ' heirs male of the body' of N. L.) and a set- 
tled rule of law, should not be defeated, or broke 
into, by uncertain or doubtful words, which they 
took the last at least to be/' 

It will be seen that the wording of the devise in 
the above case threw some difficulties in the way 
of the construction adopted by the Court: but 
thos^ difficulties vanished in the instant that the 
judges resolved to found themselves on the broad 
and stable principle, that the settled import of 
tecbuical language is not to be sacrificed to ex- 

(0 2 Lord Raym. 143^. 
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pgesmmis of an ambiguous^ or lesB deteraiimle 
elKiracter; a prineifde, the disregard of yrhkk 
faas' intr0duced into the more modan decifiions^ 
iqion devises of this nature, much of the per-, 
plexity unhai^y to be found tbere^ and^Jn.&ot, 
threatened to yield them up a prey to the morbid 
cravings of conjectural sagacity. 

Jn the case of Wright v. Pearson,.(tt) befoare 
Northington^ (then Lord Keeper) the devise viras 
to T. R. for his tife^ remainder to trustees tojsupr 
port contingent remainders ; remainder to the use 
-of the^eirs male of the body of T. R. lawfully, to 
.be begotten^ and their hdrs ; with a proviso cfaai^.- 
ling the estate with lOOZ. each to his two nieces^ if 
T4 R. should, die without leaving any issue male idc 
'his body living at his death ; and for default ai 
4sueh issue male of T. R. the premises were de- 

{u) 1 Amb. 358. But more accurately 1 Eden. 119. ^^Some 
cases were detennined by Lord Northington. The first (mean- 
ing Wright v^ Pearson) was a case which was determined against 
this general doctrine ^ that the intention should control the legal 
sense of the words :* but this case not being satisfactory^ an 
appeal was prepared to be carried to the House of LordSk But 
,110 opinioja larluch the siu^ccessful ^ parties to^lc en^onraged them 
.to answer such appeal, and therefore thej chose to 4drpp it.'' 
Per Willes, J. in Perriji v. Blake, 1 Coll. Jur. 303. Yet in 
the ^ame case Aston, J. arguing in support of the same opinion 
with Willes ssdd, that ^^ Wright ©. Pearson turned upon the in- 
tent.'* Ibid* 306. As to superadded words engrafted upoh 
words of limitation, whether in the singular or plural, he said 
they were immaterial* Ibid, 
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vised to testator's five grandchildren^ or such of 
theto as should be living at the time of the failinre 
of issue of T. R.^ vnth another proviso^ that in 
ease T. R. should refuse or neglect to qualify him* 
self to be ordained a clei^man^ the premises $o 
Rfnited to him for life^ and his issue male as tforet 
said^ should remain to fiuch of the five grandchildr 
ren as should be then living. The Lord Keeper 
decided^ that T. R. took an estate tail ; and ob- 
served^ ^^ it is true the words ' their heirs and as- 
signs* (x) vnll on this construction in a great mea^ 
sure be rendered ineffectual ; and though it is m 
rule never to reject words in a will, if they can 
stand, yet I must do it in this case, to support the 
testator'B intent ; because if I give them their Jutt 
ieffect^ I destroy the substantial provisions in the 
win, of which the testator had a thorough under- 
istanditig/' We shall presently have occasion to 
advert to this case for another purpose. 

And in King v. Burchell, (y) Lord Northington 
observed, ^^ There is not a case in the books where 
^ issue' or ^heirs' have been used in the plural 

(x) It does not appear from the state of the case, thi^ the 
^oVds *^and assigns" were tacked to the superadded words ©f 
litnitation. In another passage of the judgment {1 Eden 1^.) 
'Lord Nbrthiligton is made to cumulate words of perpettiitj 0a 
i;hese superadded words : — '^ But this case is said to be mani- 
festl J distinguished by the superadded words ' their heirs attd 
assigns ,/br «c<?r^"* 

(y) 1 Eden 424. 



^ SUPEIIADDED WORDS |^8£CT. IlJ 

number^ and words of limitation added, that they 
have been taken as words of purchase : but on the 
contrary 'heir' in the singular number has, and 
f issue' may from the context, be construed words 
of Kmitation." This admission is entitled to the 
greater weight, inasmuch as it will appear, in the 
progress of these observations, that Lord Northing- 
ton was not imbued with a. taste for the relics of 
feudal policy. 

The late determination in Measure v. Gee, (2) 
is a strong authority to the same effect. This was 
a case sent by the Vice-Chancellor for the opinion 
of the Court of King^s Bench, upon a devise to 
A, T. for her lifp, and after her decease to J. T. for 
this life ; and after the determination of that estate 
by forfeiture or otherwise, then to trustees and 
their heirs during the life of J. T. upon trust to 
preserve the contingent remainders thereinafter 
limited: but to permit J. T. during his life, to re- 
ceive the rents, and after the decease of J. T. then 
unto the heirs of the body of J. T. lawfully to be 
beg^ottbif, his, her, and their heirs and assigns for 
evet. Bdl in case it shall happen that there should 
be a fafldre of issue of the body of J. T* \b,W- 
fully to' be begotten, then there was a devise over 
to the daughters bf A. T. The Court certified that 
J. T. took an estate tail. Abbott, C. J. observed 

(according to the report) that in all the cases cited 

.... . - * . • J ■ • 

(z) 5 Bam. and Aid. 910. (1823.) 
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by the counsel (a) against the estate taU^ a mani-^ 
fest intent appeared on the face of the will that 
the children should take different interests from 
estates tail/' If by this it be meant^ that there 
was a manifest intent^ that children of the first de- 
visee should take as purchasers^ we shall presently^ 
see, that in one^ at leasts of those cases^ the House* 
of Lords was not only unable to discover such an 
intent^ but was forcibly struck by the manifestation 
of a contrary intent. When the Court thus pro- 
fefsses to see more than meets the eye in former 

m 

decisions, we are rather apt to distrust its judg- 
ment in the case immediately under its considera^ 
tion, which may have been viewed through the 
same deceptive medium. 

It may be safely admitted, that in cases where it 
can foe ascertained that the words '^ heirs of the 
body'' are used as descriptive of persons, to take 
in another character than that of heir, — of indivi:^ 
duals to take by purchase, — the superadded words 
of limitation \ may afford ground of argmnent, 
against the construction of an estate tail in the 
first taker, founded upon vvhat is termed a general 
intent in favour of his issue : but before the super-, 
added words can come into operation atall^ a clear 
injt^^ must be collected from other expressions, to 

. (flQ Gje^^n p., flward, 2 IVIars^. 9. . p Taua^. 94. JDjoc v. 
Goff, 11 East. 668. Merest v.. James, 1 Brod. & Biag. 484. 
Infray Stct. IV. 



«bip the words ^""beim of the body^' of their appro-- 
pmte eharaicter ; finr while tfafey retain that cha-» 
nicter^ the superadded words are absolutely neu-- 
kalised.; and to set up the latter against the legal 
i^ectodf the former^ is eotirdy to reverse theor^ 
dtr in whid% we are bounds by the aettled rulesf 
of exposition^ to consider the language of the 
wiD. 

The power, and the supperadded words, a^r^j 
therefore no evidence of intention in favour of 
children, or other objects as purchasers, upon 
which a Court can act ; and the words ^' heirs of 
4he body" are left at liberty to exert their full 
force up to the point at which the limitation is 
complete. 

III. The effect of the clause introducing the 
devise over, as pointing at an indefinite failure of 
issue oi" not, is decided material to be considered^ 
and is indeed the main stay of the construction^ 
|n that clasa of cases, (a), where the previous devise 
descvibes the objecta.under a teem, which is either 
fNToperly and primarily a term of purchase, imi 
" children," or is in its nature indifferent and in- 
determinate as ^ issue." (6) But where there i^ 



(a) Infra^ Sect. VII. 

(h) ^ The word ^ issue* Is one of ihc most Vexed words In the 
books ; sometimes it is a nomen sen^u/are^-^sometimes plural ; 
sometimes a word of limitation^ sometimes of pdrchase^/' Per 
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a citar preoedent gift to lldrs of 4he bodjr^ m 
term which praprio vigore eokbraoes iarae inde* 
fiftkely; it iai whofiy unnecessafry to seek iwsiiftf* 
ttnce from the subsequent Wotfdi ; nw can it be 
endured that words introductory of a fUrther db« 
position/ by Teferende to such l^revious devise^ 
becaiise they hiqppen to describe the period of its 
determination in terms inconsistent with its nature, 
or short of its actual extent^ shall defeat the settled 
^operation of that devise. The Courts from an 
abundant anxiety to fortify their jiidgmelits^ and; 
perhaps^ mme latent disinclination to oppress an 
old rule of h,^ with the whole burthen of the de^ 
eision^ have in many of the modern cases used the 
generality of the dause introducing the deviM 
oVer as confirmat6ry of aii estate tail^ wher^ lh^ 
previous gift has been unambiguous and perfect 
in itself: but it cannot be coMected from the 
former authorities^ that the construction stood in 

Clive, J. in Roe d. Dodson v. Grew, 2 Wils. 324. . "« Issue* 
is an ambiguous term : it may mean, and frequenti j does mean^ 
cliildren only ; it may tnean all descendants." Per Sir Wiliiafn 
etmty in Earl &l Orford v* Chdrchill, 3 Ym. & BeaAii 67« 
^ Tho W0fd ', iasticf is not $o appfopmt^ a wcrd of XimMoA 
j^.tlf^ word < heirs,'" Fear. C. R, 120. " The word < issue' 
jfi a,wor<^ of less determinate meaning than the words ^ heirs of 
the body,' and in wills depends for its construction more on the 
intention of the testator, than on the strict rules of law." Prest.' 
£st. 379. ^^ la some cases a distinction has beea taken between 
the e£feci of the yrwi^ ' faeirs male' and ' issue male :' but acoord- 
lag to my note of Roe v. Grew, Lord C. J. WilmottbQUght there 
trasnone." jPer Bul>i?ry J. d T? R* 3QJ5I, , 
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seed of such aid^ and cwtainly no case liad gone 
the length of reducii^ such a gift within the limits 
of a sabsequent restrictiTe clause^ not equally ex^ 
plicit^ and unequivocal. 

This is strongly exemplified in the case of Wright 
9. Pearson^ (c) which is fully commented upon by 
M r. Pearne. (rf) In that case a gift, with super* 
added words of limitation, was followed by a pro- 
viso, and a devise over, the one contemplating a 
failure of the issue male at the death of the first 
taker, and the other in the lifetime of persons in 
esse; and the ^^ default of suck issue male of T. R/' 
in grammatical construction referred to the dying 
without issue male living at the death of T. R. : 
but the Court thought it would be '^ absurd'' so to. 
construe the will, and in effect new-modelled the 
arrangement of the clauses, in order to let in a 
more rational construction. 

In Atkins v. Atkins, (e) lands were devised to 
S.> and to the heirs of his body, and after his de^ 
cease to B., the eldest son of S., and the heirs of 
his body. This was adjudged an estate tail in S. 

So, in Doe d. Cock r. Cooper, (/) where a tes- 
tator devised a messuage and lands to R. C. for 
the t^rm only of his life, and after his decease^ 

(c) Supra 68. (d) Feani.C. R. 93L 

(e) Cro. Eliz. 248. (/) 1 Eait. «2». 
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unt6 the lawful issue of the said R. C. as tenan(8 
in common : but in case the said R. C. should 4ie 
without leaving lawful issue^ then after his decease 
to E. H. in fee ; it was held an estate tail in R. CL 
Lord Kenyon said, that the implication from* the 
subsequent words '' in default of his leaving issuCj*/ 
inade it an estate tail, (g) He thought that to raise 
cross remainders by implication between more than 
two, without any thing further than what appeared 
there, would be directly contrary to former autho- 
rities; and as this consideration may be thought 
io have influenced the construction, and as the 
rule against implying cross remainders between 
more than two has since been relaxed, if not iu 
effect reduced to a dead letter, this case cannot 
now^ perhaps, be deemed quite so satisfactory an 
authority as when it was first decided; yet, if it 
be considered that in the clause introducing the 
devise over, on which the implied estate tail was 
founded, the words ^^ after the decease" were aided 
by the word ''leaving," and that this clause pre*- 
vailed in a case where the restrictive word '' only" 

(g) It seems difficult to discpver the principle which sug- 
gested tliis resort to implication. The gift to the Uwf|il issue 
ae^tai to Be at least as strong to create an estate tail, as any im-» 
plkttid^ f rbin subsiequient words, contemplating a dying without 
*®*?M|g; iwBej-and if it b© said that the words "as tenants in 
common" restrained the g^ to children of the first taker, where 
>shall we find the principle which sanctions two contrapfent intefv- 
pretations of the same words ("lawful issue") occurring in suph 
close association ? 

F ' 
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lyas applied to the estate for life^ and where the 
Court had not to struggle with any stubbornness 
in the word '' issue/' (an ambiguous word, capable 
of yielding to any construction in favour of the 
intent J it shouM seem to be at least as strong a 
case as one, in which the word ^' immediately" is 
found without any of those circumstances, and 
with others of an opposite nature. 

In Doe d. Cole v. Goldsmith, (A) however, al- 
ready cited, the word ^immediately'' did occur; 
the devise over being introduced by the words 
'' and in default of such heir of his body lawfully 
to be begotten, then, from and immediately after 
his (the tenant for life's) decease;" yet those words 
were not' considered as opposing any obstacle to 
the construction of an estate tail. There are two 
cases, which, on a cursory inspection, may be 
thought to favour the restrictive operation of the 
words in question, and which were in fact ui^ed 
against the estate tail in H. T. Willcox, and not 
improbably influenced the decision. 

One of these is Robinson v. Grey, (i) (a case 
directed by the Court of Chancery,) where a tes- 
tator devised certain messuages to her three daughr 
ters, E. R., A. G., and M^ R., and to the survivor 
of tiiem for their respective Hves, share and 9hare 
*aKke, and from and immediately after the deceas^e 

(h) Supra 49, et seq. (t) 9 East, 1. 
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of all of tbem^ to all and erery the child and child- 
ren^ BA well sons as daughters^ of the said E. R., 
A. 0., and M. R.^ who should be living at the 
death of the survivor of them^ as tenants iti com* 
inon^ (no words of limitation^ nor the word es- 
tate,) but if all her said daughters should die 
without leaving any issue^ then immediately from 
a»d after the decease of the survivor of her said 
daifgbters^ in trust for the testator's grandson^ 
W. R., (the heir at law of testatrix^) his heirs arid 
assigns for ever. And testatrix devised the re-> 
sidue of her real estate to her said three daughters^ 
share and share alike. The judges certified (and, 
a» it should seem, mainly upon the ground that 
the testatrix intended to exclude the keir alto- 
getlrer, if the contingency on which the estate was 
devifi^ed to him should not happen) that such of thd 
cliildrea of the daughters as should be living at the 
death of the survivor would take estates in fee as 
tenants in common. It does not af)pear how the 
Coart weald have decided if (!he ultimate devisee 
had been a stranger, (and the circumstance of his 
behig the heiF dides not seem to form a very solid 
^^und of diirtinelSon,) but assuming that in such 
case the children would have* taken life estates, 
tiia words ^^ frMi^ a^ immediately after/' &c. 
benig deemed' ivreeoncileable with the notion of 
BfO indefioite- failure of issue of the daughters, 4^e 
«ase w)6uld! only prove, that where thene is a die-- 
vise to A. for life, with remainder to his children 

F 2 
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living at his deaths as tenants in^ommon, (without 
words capable of carrying the fee to them) and in 
case A. shall die without leaving issue/ then from 
and immediately after his decease over, the latter 
clause does not amount to such an implication of a 
general intent as will get the better of an express 
particular intent, and enlarge the estate for life 
into an estate tail by construction : but it would 
fall far short of proving, that where the devise is 
to A. for life, and then to the heirs of his body, 
the words in question are of force to cut down the 
estate tail expressly given by the preceding words. 

The other case is that of Doe d. Kingx?. Frost, (Ar) 
which was a devise to the testator's son, W. P., 
and his heirs for ever ; and if W. P. should have 
no children, child, or issue, the devised estate was 
Q9^ the decease of W. P. to become the property 
of the heir at law, subject to such legacies as 
W. P. might leave by will to any of the younger 
branches of the family. W. P. was held to take 
a fee with an executory devise over. Bailey, J. 
said, '' If the Court see by the whole frame of the 
will, that the estate is to continue in the first de- 
visee, so long as he has any lineal descendants, 
it wiU follow that the gift to him is of an estate 
tail : but if the . will gives it to him in fee, there 
may be then an executory devise over, on the 
happening of a particular event. Here the will 

(k) 3 Barn, and Aid. 540. 



SECT. 11.3 D£VISE OVER. 69 

gave the estates to W. P. and his heirs for ever ; 
and if he had no children^ child^ or issue^ the es- 
tate was on his decease to become the property of 
the heir at law. It does not seem to me that this 
contemplates a devise over on an indefinite failure 
of issue^ but only on the failure of issue at the 
time of W. F.'s death; and the subsequent part of 
the clause confirms me in this opinion^ for if the 
will had given an estate tail^ with, the reversion in 
fee to W. F.^ it would have been wholly unneces- 
sary to have given him the specific power of charg- 
ing the estate with legacies." This case, (assum- 
ing it to be rightly decided,) does not apply; for 
the devise was in fee simple ; and in order to at- 
tribute some meaning to the words '^and if/' &c: 
it was absolutely necessary that they should ope- 
rate to abridge or determine the devise; but if they 
had been appended to the devise of a life estate, 
the words would have received a diflFerent con- 
struction. Besides '' on'' was rather stronger than 
^'immediately after ;" and the other words were of 
an equivocal character. As to the reliance placed 
on the supposed confirmatory circumstance of the 
power, it was against former dicta and decisions, 
and quite at variance with Scale v. Barter. (Z) 

indeed the words '^ from and immediately after,- ' 
when considered in connection with the context, 
do not seem to create any real difficulty ; for tbe 

(/) 2 Bos. and PuU. 495. 
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clause^ ^^ And in case the said H. T. Willcox sdiall 
die without issue^ then from and immediatdy after 
(such) his decease/' imports nothing more than 
'^ from and immediately after his decease and 
fidlure of issue/* or^ in other words, " from and 
immediately after the determination of the preced- 
ing estate ;" and a less violent exposition of the 
words than Lord Northington applied to the de- 
vise in Wright v, Pearson, (m) would clearly give 
this meaning to the clause. The word '' immedi^ 
ately" must be understood, not in the s«nse of im- 
mediately in point of time, with referei^ce to the 
single event of the death of the first taker ; but, 
immediately in point of limitation, with reference 
to the previous devise ; i. e. without any mediate 
estate or interest. In fact, there is no such magic 
in this word as can overturn a previous di^osition 
conceived in clear technical language ; though it 
may sometimes serve to conjure up the semblance 
of an objection, where noticing more tangible pre- 
sents itself. 

IV. There remains to be considered the circum- 
stance of the bequest of 500/. to the te9taloir's 
daughter EU2;abetii, '' in caise his son sbodkl live 
and have children^ as aforesaid/' This bequest 
ckM» liiyk necessarily suppose, that if his soa ahali 
have children bora, the daughter's chaikee.of j^uc- 
cesston will be entirely at aui end : but it su^oaes 
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that the Kmitatlans io her wiH then be in the power 
of the son^ as he may appoint to his children^ who 
would take the fee. If any construction be put 
upon the words '^as aforesaid/' they must be held 
to refer to the children mentioned before as objects 
of the powerj there being no other previous men* 
tion of children; and if they be rejected^ the dause 
standing as a bequest to the daughter^ in the ab- 
stract unconnected event of the son's having child- 
ren^ cannot furnish any ground of argument. In 
Wright V, Pearson, (w) there was a bequest of 
legacies to nieces^ if the first taker should die^ 
without leaving any issue male living at his death : 
but this cirramstance was not alk)wed to militate 
against die construction of an estate tbil in the 
first taker. 



Thus it appears that on every one of the circum- 
^nces capable of being adduced against the es- 
tate tail in H. T. WiUcox, there existed aifthorities 
so strong, that it should seem impossible for any 
mind, though not thoroughly imbued with venera- 
tion for '' that remnant of ancient strictness/' the 
rule in Shelley's case, to withstand their direct and 
conclusive force. Confining our investigations to 
the words of the will, and to the adjudications 
already cited as decisive of the construction^ the 
case must appear on the strictest scrutiny, to h6 
absolutely destitute of any point of difference 

(n) Supra 58. 
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whereon to hang a ^"^ rational and considerable 
doubt/' But as rational and considerable doubts 
did exist; as minds competent to meet and over* 
come all ordinary obstacles^ felt the pressure. of 
dif&culties not apparent on the face of the will, or 
the authorities already produced; the reader will 
naturally be led to suspect, either that those autho- 
rities have not been fairly stated, or that other, 
authorities of a different complexion have been 
passed over in politic silence. 

But discussions of this nature can propose to- 
themselves no other legitimate object than that of 
bringing the subject fairly under review; and, if 
possible, developing the truth. It must not, there- 
fore, be disguised that after Mr. Pearne, by the 
vigorous efforts of a mind peculiarly fitted for ab- 
struse investigations, seconded by a force of dic- 
tion which ga^e to the dry deduction of recondite 
principles all the energy of original conception, 
had systematized and illustrated the learning of 
the rule in Shelley's case, which continued to be 
studied and upheld as part of the law of the land, 
in spite of that zeal for intention which imputed to 
such maxims (a) the narrowness and darkness of the 

(a) " A maxim is a sure foundation, or ground of art, &c." 
Co. Lit. 11. a. ^^ By an ancient maxim of law, although the 
estate be limited to the ancestor expressly for life, and after 
his death to his heirs, the fee shall vest in the ancestor.- — 
The reason of this maxim has long ceased : but having become a 
rule of property, it is adhered to in all cases literally within it; 
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tknes that beg;at them, (b) and to their advocates 
habits and pursuits uncongenial to the reception of 
the free spirit of a liberal age ; (c) after his genius 
had called forth from the mass of crude materials 
that lay scattered before him, a fabric at once ele- 
gant and solid, and evinced the practicability of re^ 
commending the rude institutes of our ancestors to 

bat where there are circumstances which take the case oat of the 
leiter of this rule, it is departed from," Per Lord Mansfield, 2 
Burr. 1106. It may be thought that the same authority which 
could reduce the maxim to a senseless form of words would be 
competent to abolish it altogether. In a subsequent part of the 
same judgment we find his' Lordship contending against a strict 
adherence to the mere letter of law, Infra^ n, (c) 

{b) " The maxim grew with (^iidal policy, and the reasons 
of it are now antiquated. I shall ever discountenance, as much 
as I can, any thing which savours of ancient strictness and po- 
licy." Per Willes, J, in Perrin v. Blake, 1 Coll. Jur. 297, 299. 
" It is an old rule of feudal policy, the reason of which is long 
since antiquated, and therefore it must not be extended one 
jot." Ibid. 305. 

(c) ^^I do not doubt but there are, and have been always, 
lawyers of a diflferent bent of genius, and different course of edur 
cation, who have chosen to adhere to the strict letter of law ; and 
they will say that Shelley's case iis an uncontrollable authority ; 
and theyyfiW make a difference between trusts, and legal estates, 
to the harrassing of a suitor; for great are the doubts frequently 
which is, or is not a trust. And if courts of law will adhere to 
the mere letter of law, the great men who preside in Chancery 
will ever devise new ways to keep out of the lines of law, and 
tamper with equity." Per Lord Mansfield in Perrin v. 
Blake, 1 Coll. Jur. 321. His Lordship said that " he thought 
upon those points at that instant just as he did thirty years ago." 
Ibid, 318. 
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the teflte of a more fiustidious generation ; after he 
had thus founded what appeared to be a duriable 
monument to his fame^ so that when the author 
of the Essay on Contingent Remainders was men- 
tioned^ every body ^' knew who was meant :" (d) 
the lurking fondness for principles more flexible 
and docile once more insinuated itself into the 
Courts; and in a few years made such rapid 
progress in sapping the foundations of the rule^ 
that in one of the late cases (e) the able counsel 
for the plaintiff affirmed with truth that the law as 
laid down by Mr. Fearne no longer obtained. 

The mischief may, perhaps, be traced' to a 
source anterior to the kbours of Mr. Fearne,--^to 
the case of Doe d. Long v. Laming (/) which was 
evidently decided under the influence of a strong 
aversion from the rules of law. That case, though 
affecting to proceed mainly on the circumstance of 
its being a devise of gavelkind lands, held out an 
indirect warrant at least, for construing the words 
'^ heirs of the body," when coupled with super- 
added words of limitation in fee, or words import- 
ing a tenancy in common, or other expressions 
inconsistent with a taking by descent from the 



(d) ^^ It was said that the conveyancers had rested upon Cool- 
son V. Coulson, and I know who war meant." Per Lord Mans- 
field, Perrin c, Blake, 1 Coll. Jur. 321. 

(e) Measure ». Gee, 6 Bam. & Aid. 910. Supra (ja 
(/) 2 Burr. 1 100. 1 
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ancestor^ to be merely a substituted term for 
ehMren; a construction which has prevailed 
through a line of cases (g) that will come under 
review in the course of these observations. 

But these decisions have produced only a tem- 
porary obscuration. It will sometimes happen 
iii the HKHtd as in the natural worlds that at the 
ckMSe of a luminmis day^ mists and exhalations vrfll 
arise only to be dissipated by the sunshine of the 
morrow. Happrly for the repose and security of 
titles derived under wills^ and of those on whom the 
responsibility of such titles may devolve^ the deter*' 
mination of the House of Lords in Jesson v. 
Wrigfht^ {h) reversing the. judgment of the Court 
below^ has cheeked the career of innovation. As 
that determination may be said to form the com* 
raencement of a new epoch in the history of the 
Tule^ it presents a point from which a comprehensive 
review of the nature and application of the rule with 
reference to devises, might, it is conceived, beadvan* 
tageously taken : but to disencumber the rule off all 
the extraneous matter under which it labours, and 
reproduce it as a well defined and conspicuous land* 
mark, wouM be an arduous, and in some respects^ 

{g) Doe ». Ironmonger, 3 East. 533. Doe v. Goff, 1 1 lS»st, 
668. Gretton v. Haward, 3 Marsh. 9. 6 Taunt. 94. Crum|i a 
Norwood, 7 Taunt 362. 2 Marsh. 161. Doe c. Jesson, 5 
Afaiirie ^ SeL 95. ff«versed Dom. Pcoc. % Bligh 1. 

(« 2 Hiigb 1- 
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an invidious task; Till some abler pen shall render 
this service to the profession^ an attempt to sketchy 
however faintly and imperfectly/ a few of the pro- 
bable subjects of such a review^ may not be whoUy 
without its use. It is proposed^ therefore^ to con- 
sider : — 

I. The degree of evidence which, previously to 
the decisions above alluded to, had been adjudged 
necessary to convert the words ^^ heirs of the body" 
into words of special designation descriptive of in- 
dividuals ; and thereby to repel one of the two cir- 
cumstances which must concur in order to found 
the application of the rule. 

II. The tendency of the above decisions, and 
the doctrines there propounded, to unsettle princi- 
ples which had long been regarded as immoveable 
landmarks ; and not only to render the applica- 
tion of the rule in question to devises precarious, 
but to throw open the construction of wills gene- 
rally to the discretion of the courts. 

III. The effect of the reversal by the House of 
Lords of the decision in Doe v. Jesson, in restor- 
ing the authority of those principles, and establish- 
ing the rule on a broader foundation than it stood 
even prior to the above decisions. 

IV. The speculative opinions of eminent lawyers 
upon the nature and authority of the rule, as re- 
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gards its subserviency to intention, particularly 
with reference to the effect of an express super- 
added declaration that the heirs of the body shall 
take by purchase, where a precedent freehold, 
capable of uniting with the limitation to the heirs, 
is by the same conveyance limited to the ancestor. 

V. The nature and tendency of the doctrine of 
general and particular intention as applied to exr 
press devises to the heirs of the body of the first 
taker. 



I , 
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SECTION III. 



O/^tke Evitience requisite to explain ''Heirs of the 
lK)rfy" accor^thig^ to the authorities anterior to 
Doe d. Hallen v. Ironmonger. 



The most strenuous supporters of. the rule have 
never attempted to contend that ''heirs of the 
body" in a will cannot be controlled by subsequent 
words, expressive of a clear intention to apply that 
term to a particular person or persons ; nor that 
the circumstance of their being preceded by a life 
estate in the ancestor, capable of uniting with them 
under the rule in Shelley's case, renders them 
in any degree less susceptible of explanation ; 
though it has been the fashion to assail the rule 
and its advocates, as imposing a rigid perverse in- 
terpretation upon the word "heirs;*' whereas, in 
point of feet, they leave the meaning of both limit- 
ations to be fixed by the ordinary rules of inter- 
pretation, while their oppolients unable to make 
" heirs of the body" yield to their construction of 
first and other sons, &c. consistently with these 
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latter rule9, {a) impute the stubbornness of the 
words not to their own streng^th^ but to the rule in 
Shelley's case. 

The cases in which^ previously to the decisions 
proposed for consideration in the next section^ the 
legal and natural sense of the words^ '' heirs of 
the body'' (in the plural) had been held to be ex- 
plained away^ bear no sort of proportion to those 
in whiQh that sense had prevailed against circuA^ 
stances of an opposite tendency. 

The first case to which we shall advert is that of 
Lisle t?. Gray (6) upon a deed, where one cove- 
nanted to stand seised to the use of himself for Efe, 
remaiuder to the use of E. his son for life, re- 
mainder to the first son of E. in tail male, with 
several successive remainders to the second, third, 
and fourth sons of E, in tail male ; and so severally 
and reapectively to all and eoery of the heirs males 
of the body of E., and the heirs males of the bodies 
of such heirs males, according to seniority of 
birlii. : and £t>r default of such issue, over. There 
waB a pnoviso for raising portion^ out of the lands 
£op th e daughters of E;, if E. should die wtth-^ 
out issue male. It was held that E. had only an 

(o) Infra^ Sect. VI. 

(M 2 Lev. 233. Sir Thomas Raym. 278. ". Sfir T. Joqej 114. 
\ P. Wms. 90. PoUex. 582. And see Walker v. Snow, Pa|m. 
359. 



estate far life, by tJbemanifiest latent of the csoi^- 
veyan^e^ the \yord '^.&o" bei»g ^anslated ^4^»§ 
modo. (c) --^.* 

. This word '' so" identified the limitation which 
it introduced^ with the preceding Jimitat^ne^ to Jl^e^ 
four .first sons ; and was tantamount to a liiqltjatipn, 
to the fifth and every other son. The jiecisim 
rests upon this connecting monosyllable^ as ex-, 
planatory of what objects were meant by /^ the, 
heirs males of the body of E./' rather than upon 
the efi*ect of the engrafted words of limitation^ 
(^^ and the heirs males of the bodies of such heirs 
males") or the proyiso for raising portions for the 
daughters ; for those circumstances alone would 
not have warranted the construction adopted. This 
has also been considered as in effect a limitation 
to the heir in the singular^ with words of limitation 
suptsradded; (d) aud consequently as governed 
by Archer's case (e) and other cases of that class. 
But this mode. of considering the case does nott 
9ppeftr jto , support t,he constructiou put ^pon^ 
tl|e t^ord^^' all and every of the heirs males of , 
the body of E/' which were understood in tljiis, 
sense of ^'^ every other of the sons of the body 






(c) ^^ The word ^so'is intended onwards^ and no/ in ^ke 
tfianner." JPer North, C.J. Sir T. Ray. 302. " - » - ^ 
(c0lVilm:40i.' ^ ' " '• .— ^: ;i«^:M 

• (c) 1 €6; R. 66. '■■* -'^ "'^ ^" ' ■' ■■-* •*•- 



of E." The conBtruction can only be sustained 
by treating the words ^' heirs males" as a substi- 
tuted term for '^ sons/' 

In the next case> Lawe v, Dayies, (m) the devise 
was to B. J. and his heirs lawfully to be begotten ; 
that is to say, to the first, second, third, and every 
other son and sons successively, lawfully to be be- 
gotten, of the body of the said B., and the heirs of 
the body of such first, second, third, and every 
other son and sons, successively, lawfully issuing, 
as they should be in seniority of age, and priority 
of birth; the eldest always, and the heirs of his 
body, to be preferred before the youngest and the 
heirs of his body. And in default of such issue, 
then to his right heirs for ever. The Court held 
that the whole will must be taken together, and 
one part explained by the other ; and that the in- 
tent was most manifest that the devisor, in all the 
devises of the lands in question, designed to give 
B. only an estate for life, and not an intail ; and 
that the videlicet and the other clauses were not 
contrary, but explanatory of what heirs of B. J. 
the devisor meant. 

■r flere the words '' his heirs lawfully to be be- 
gotten'* were tnerely inserted as a short introductory 
head to apprise the reader of the general tenor of 
the subsequent limitations, to which : we are im- 

(«) 2 Ld. Raym. 1561. (17M) 



ifieiiatefy anil ^kpr^essly Ve^efr^d 'fiit tbe f efettly ef-^ •^ 
fecfiVe and operative d^sposftidn of the e^te. Bcj-'^ 
sidfes; the words /^ his heirs l^^flilly to b^^be-^ 
gdtteii^* ar^ riot k6 pbsltive to'give an estate tail' as' 
'^ heirs 6i the b6c(y!** 1*hey might, in the absence^^ 
o^'other evidence of intentioh, have Beeh consi-* 
dered'open to different cdnstructioris; (n) and if 
vvould'be ao:ainst all rules of construction: tb cbni- 
trol the operaitive and effective part of a cfeuse,' 
by ambiguous words occurring in the intiroductdiy 
part of ^i. (0) 

It is observable that this case did not fall within 
the terms of the rule in Shelley's case, as no distinct 
estate of freehold was limited to B. J. ; not that 
the intrinsic meaning of the word '^ heirs*' can 
be affected by that consideration, which, however^ 
seems to have had a degree of influence in some 
cases, to which we shall advert under the second 
head of inquiry, 

Mr. J. Blackstorie observes^ (p) that iii Lawd t^: ' 
Davies, when the tei^tatdf had fi^st devised in A 
loose unguarded marihef tb his son B;, and his hdr» ' 
lawfully to be begotten, he immediately recoH^cts' 
himself, and adds, by way of explanation, ^' thAt istrf 
say/* &c. With deference t6 such high duthoril;^^ 



W*"'- 'I'* ^ /!% 



(«) Per Sir William GnmV^Ves^ fr,Pea»j(J7> ,.. ,. ,.}^ 
(p) Harg. Tracts. 500. 



€^P0B. ThQ. words ^[ that is to say^^^' &c. w^re not 
ao after- thougfatj or a retracting of the preceding 
\f€(tf^& ; bu(; were the primary and principal i4ea in 
tbe:79infl of this tes^tor^ to which the firAt wprds. 
wejp merely introductory. .It. is one continupu/s. 
aodi^^pJtire. disposition ; and this constitutes the dis- 
tiQ,9t^qi[^ \xetween such caaes^ and those in which 
th^ sfibsequent words are merely secondary and 




t . 



LordKenyon adverts to this case in Goodtitle d. 
Svf^etr. Herring (9) in these terms: ^^In former 
tkaep^ indeed, greater strictness was attributed tp 
th^ words ' heirs of the body/ The estate which 
^as.tbe subject of dispute in Lawe v. Davies ca^i^e to 
a gevtleman who was not satisfied with the, de- 
<;li}ion; and whose doubts were founded upon an 
0(4 opinion of Lord Holt's^ that the words ^ heif:s 
of the body' were so positive to give an estate, 
tai} to the first taker^ that they could not be gotten 
rid of by subsequent words. That opinion,! hjave 
spep.: but it w^ certainly too strajt-lace.d a <?9n- 
siCWfi^ippp and ivQbody; b^9, ?ypr sij^?? dqubtfid Aat 
t^c^e,)(if I^wei;.., Davie?: w^s rightly decicjedv' (r) 
^h^j^ssertioft.that tliif w^rds '' heirs of th,e body'' 
tv^peiirterpt'et^d with less strictness than foraerly 
might be triie^ as applied to th0 extra-judicial 
opinions of his Lordslup^ and fiome of.hiii brq-^ 
thers : but was^ dearly ' hot ^afr that period bom)» 



'* V 



(q) 1 East 164. infra, (r) 2 Burr, It 00. infra. 

»2 
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out by any d^Qfsi9J[i.upQajl;ti^p wx^rds/e?;cept J^ftfi 
d. hougv. Laming, (s) This dictum must be classed 
^it}i.^b^^a83\*mptipn of LordMagsfteJd in Taylor 
d.^AtlfytUs Z5. Horde (i) that feoffrtients had lo^t 
yi^euyCj^^npient virUie. Lord HoU's opinion yvtajspco- 
W^ly to thift effipot ;-— thatan express gift t^ ^^^ 
aiii^ the heirs of his body had so fixed jimpa^ing 
ia,law> that subsequent expressions which did not 
so clearly manifest an intention to use '' hpira of 
the body*' in another definite sense as to exclude 
all doubtj, would not control those words. Sup? 
posing Lord Holt's opinion to have gone no fiit-^ 
ther^ it is surely of some value ; always bating it? 
antiquhy^ an objection^ which, when time once 
begins to run against an opinion, must be ever 
gaining strength, but to which we will hope that 
some of Lord Kenyon's opinions, upon points 
i>f thi3 nature, may not live to be ei^posed. In 
La we v. Pavies such an intention was sufficiently 

(r) ^^ There is no doubt but that the words ^ heirs of the body' 
may be bontrolled by subsequent wc^ds, that was so held m 
fjiw^ ^/*DaVi6«5 and i variety W oth^r cases; and' yet itft 
worth remembering cis iOimattt^ 4^f ^eisriofii^y thkt Jj^ftd 3iA 
and Lord Sommers thought that they could not be so restrained by 
any subsequeiit words $is to carrj less thsuL as^ estate taU." JPer 
liord K^nyon in DeuA v. P^ckey. BJ.R. 306. . This " variety" 
"or c^ed Was hot to be found in the Books in Lord Kenydn^s 
'tftik^^ a ifrliajJroBitoe-Ait Lord^Hc^t andlLcitdSbiriAiei'sfgaVe 

tion could explain ^^ heirs of the body" so as to make them words 
df designation. .^.^, ,,. . -r^i, ,x;^ 
(0 I Burr. 60. 
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apparent ; yet it should seem that the parties did 
nbtwttbwii Quietly uhrfir the deciMofr. * ^ " ' ' '^ 

''' The ca:se of Doe d. Ltmg r.'Xkirilng;(w7'^!iM 
itatids next in ord'er^ arose upoh A "deviseirf dn^un- 
divided fourth of ^velkind lands to testator's niece 
A. C. and the heirs of her body, lawfully begotten^ 
err to' be. begotten, as well females as males, and to 
their heirs and assigns for ever, to be divided 
equally, share and share alike, as tenants in com^ 
iion. It does not appear that there was any de- 
ifise over. A. C. died in the testator's lifetime. 
The , Court held that it was clearly the testator's 
intention that the heirs of A. C.'s body should 
not take till after her death : and that as the de- 
vise to her had no vwrds of limitation added to 
it, it was a devise to h^nfor her life, and that heirs 
of the body were synonimous with children ; who 
were intended to take the inheritance in fee simple 
as tenants in common. Even assuming heirs of the 
body to mean children in this 'devise, the con- 
struction adopted by the Court does not appear to 
have been borne out by authority : but this point 
in 'ibreign ta the present enquiry. 
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^ liord Mahsfield said the devise could not take 
effect at alL but miistl>e absolutely void, unless the 
It^irif jtpok ^s purchasers ; that the term "heirs" 
ifivtbe pluxal^ io the case of gavelkind lands^ anr 

(») a Burr. 1100. (1760) 
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Awe^a^tb ihfe telriri '^^ii^ii^' M ih^ OA^txlse^Hnihe 
coiAmoA case orf litodd' nbtbidtig gaveMaA j foi* the 
wbrd"'h'efr" Iti the 6iris:ularW6uld not serv^ fbt 
gavcffi:}n4 fenfls/it inusf-hh'^heiv%*'in the f>fcirial> 
tlidt th^ testator mentibhe^ femistlcs; mrt 4^1y ex* 
j^i^lyi^ictrtf particnilarly^ pribt^'to hr^^^ 

;&hil thktlt 4(^a8 (^ear that'tHe testator did not me^ik 
that tlie kinds should go In a eourse 0f dies^^tin 



1. ^ .,* 
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' These appear to have been the ground^ chleftj^ 
r<^ied on; thougW the judgment seems anxTbus'tD 
provide a reserve of arguments drawn from other 
devises in the will to be brought up if the front 
line should be bi*6ken . (s) 



f 



(^) The will, according to tH report in Burr., contain^^^ 
amongst other devises, a devise of another undivided fourth 
of the same tahd-s to testator's niece-iu-law G* R. ivldow of 

'Ms iai^ ^j»pliew K R'. d^eased^ and t6 the heirs of W^r body 
kwfbllj' ib^gotteo as ^efl msile^ aa females, and to their (i^rs 
a%d a^f^lgmkhr ^^,M h^dijyiied aquaQf share and slvire a^ke 

^s Jfc^pj^ p common, ^ nptas jpifit tenants. . Lord Mamfield 
i^ made, to observe, that the testator's disposition of one of the 
proportions shewed his intention as to the rest, viz. the devise to 

^ih^ wkIo^ bfEl ft.; whicli'66uld receive no' other cons^n&Mn 
hut that those hetfs nmst-|kake a^'pukHas^^^^ 
mean that his nephew's widow should take the estate tail in that 
whole one-iburth ; *^ therefore tlie ilecessai^y cfeifiatractioi^or thikt 

' ^leviBe %ms a strong argtimebt ol Ihb ibtentioli as to the t^Q >^ 
Burr. 1111. But it should seem that this is a mistake of the 
reporter, and'thkt 'the deVtife was to the heirs of His tf. Rt's 
body. 3 T. R» 145. *i^^ Odceivmlilt^ri^y^ iioatigutn^irt' tito 
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I^44^eByop[,iji §tfttpd,ta,Jj^YC s^W.that, ^V^,V. 
Etaivie/i^if it wa^ted.cop^nnatioAp had beeor fortified 
bf the subsequent . decbiou in Doe d. homg v. 
XAoiiq^ of wbich hi$ |U)r4^P r^d a Aote of Mr. 
FiloQ^'Sy taJoen^ as be said^ more accurately; tbaii 
th^l, of Sir. James Burrougb. TJie C^urt. there 
de^y tjiougbt^ . (continued his Lordship^ tb^t the 
subsequent words ^^as well females an .nm}es/' 
shewed that the testator meant the words '^ heirs 
of the body^ &c/' to be words of description of the 
persons whom he intended should next take^ not 
words of limitation. 

Mr. J. Bbckstone observes upon this case^ (u) 
that it was a devise Q£|ravelkind lands^ and that 
since gavelkind lancHEannot descend to heirs 
female^ as well as males^ (as is expressly declared 
""by the statute De Prer. Reg. 17 Ed. 2.C..J6.) 
nor can heirs as such be tenants in common^ but 
Coparceners ; it was clear that by the words '^ heirs 
AC the body/' (thus^ exphtiiied by the words, '♦^'fe- 
"mklfe as well as male/^and to take ds tenants in 
common) the devisor could only mean to describe 
^f^%^€h^dr,m of A. C. . But^ this ^oijqlusion, dops 
i.iiotiseeuiito .floiv fi;9m the: pr^sefi^. , ^ 

j...T^e^fi»,.MftW,;tUe.|c(pvi8e tp,A/ C, ftR4 .tj^e heirs 

(0 Infra. {u) Harg. Tracts 506. 



i^ 






iblu&ffBLHhifmaitftia, ^ti'ls It Was adverse b'<i«B 
sUt)]^s>kio<i' that tb'e 4ieil^Wer^ intended » to tdte^ 
cWhfelH^iseillidri through 'ttie? anfetttdh* MfceWifclttly* 
dM^hM" ^pi^^lude tile •G^ytet'froifc ci>l!e€*iwg^«thii»^ 
tentifiir ftorri othisr \iWds; tliM A'. G. tm» meant 4ir 
Vet^ii^ht^t lift tfhly, Milh a distincjt rettaidder to^ 
tfttt^MHeivA of thebody:*^ btit as tbe rttle vrdafttt> 
httVe fttitniftdftbtely stepped^in, this wcmW have-b«e«ft> 
a wete^wk of supererogation. It was tlierefoitig 
neefessary to? get rid of the word " h«ird/'^'byidtgaii 
means if possible, but at all events to strike' it ^^Mfc^ 
of the will. Lord Mansfield thought it of conse- 
quence to clear his way by shewing that the riile 
in Shelley's case was a narrow rule of feudal ori- 
gin^ and that the reason of it had long ceased. («)) • 
But his Lordship was under an erroneous inipres- 
sion; if'h^ supposed that the rule oj^osed aiiyr 
obstacle to the free interpretation of the word 
''heirs ;" it had fixed no meanings to that word. 

It is submitted that the circum^tanoes which.* 
appfear to have induced the construction were not > 
satisfactory.' I. The devise v^ould have been>ab;i ^ 

'' ' ■ ' ■ ' . - ■ I ■,' 

(c) '' The reason of the rule may now have ceased with the 
abolition of feudal tenures, for it certainly was introduced to 
preserve the duties to the lord of the fee f ' and I think if tWs 
rule had never been departed from, it would have* been bettd^ * 
for the public iw general^ though 'it * might hate proved preJHckH 7 
ciajl to some indiWdutls^. for it renders property, very precarious^ , 
that judges should excruciate themselves to find out the testa- 
tor's meaning and intention ; and though this has been done in 
some particular ^instances^ I should not be for carryr^ it idlib , 
f tep further,"— Per Wilmot, Lord Com. ^Vlni. ^OO.- ^^ ? ) 



(KiiifiMl^ratiorv was wh<dl)/y ioi^dws^ible^ fqr^ jtr^lfc^NQf 
t^e )9titboi^4t^: of Lord MaiisQe^ i¥W«i9|fiii^n8/bf 
qMwtruHig'>a/« devise with refi^mvcje. tq .s^Jl^sflque^l i 
c»r^»|s*i <4fO jba4 asio the. aeco»4^t|;iiB.olyie^^ (]ll^) 
gift}lMi^ ascertained beyoad a doubts ib^* r^p^- 
rhp^bf Mincoitgiuous . wx)rds^ attempted .^tq^bfi apr 
piied:tovtbeai^ must have been rejected. 
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fiUl. The lands were gayelkind. It is clear from : 
the use which Lord Kenyon made of the case^ that 
he did not attribute any. weight to this circum? 
8tance> which has^ however, .been generally treated^ 
as .the distinguishing feature of the caj^e^ Is not tl^.. 
circumstancei in truth, rather against , the con^trpcr^., 
tion adopted by the Court? The expressions^ 197 ^ 
porting division, seem less irreconcileable with the 
idea of a partible descent, than with a descent «% t 
common law, where, the el^e^t. wn, suqoefidA itQiitbe^ 
entiire inheritance. As gfivelkiQdi lapids /mfi^y^der ./ 
volve upon females by representation, together 
witl^ males, the words ''as well females ks maleisi," 
n^ht^ li^ye.b^en s^tisiied m that manner. But^ 
thenit hasbeea decide (y) .thftt a, Ijimijtatiipp. ^fi l?Mad^ ^ 
nei' gavelkind^ > to . one for life, lemainiier to^ tbe 4 
nc*t Heir ' male, and the heirs knaie of such Iveir ' 
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heir^ and ' does . not vept ' ibp , inli^tftnc.e in > tkfi 
tincfistor ; . aad it is urged, tbat '' heirs" in. ihe 
pljiirat M^4th $upQjntdded wprds of limit^ticin^ is. Uie 
^ajQ^jC with refei^nqeto gavelkind land$> as ^^beij:" 
in 4hQ'^tngula]? yrith reference V> other Ifind^,; for 
ir.heir;: m the singular would jiot. 4o £or^^¥.dL- 
kind land; it mtis/ be "^^beirs'Mn the {4m;a|. :£fwt 
(laying the words ^'next/* ""^ first/' &c. out of the 
c^o) does not this, argument prove too, nmak ^ : li 
proy^ that the n^^ture of a. descent in ga^^lkiud^ 
which equally requires the word ^'heirs'' in the 
plural^ wh^ber the whole line, of ^successions, pr 
the first generation of heirs as individuals^ ,bfi, 4b 
c^Memplation^ exclud^s^ so far as regards, tbe)C^^- 
tmiary b^ifs^ oi^ of the indicia .afio^ed ky t^e 
course of a commoa law descent. C^ the. auth^pr 
ntiesywjbiichs in order tbat the iimitation may opt^- 
rate to give an estate by purchase^ requinCtrtb^e 
word '^heir'' in the six^u^^ with engrafted wQr4» 
of limitaition^ warrant the ^me construction in, a 
case where the first of these circumstances is.wAnl- 
ing ; , and the words : wbl^b sif^ly , its plftc^ f^ 
properly descriptive of a succession of heirs? 
Nor if the argument could hie sustained/ wo\ilff ^It 
assist the construction ; for ^' heirs of the body,*' 
operating as words of purchase^ would, h^ye gjlveii 
the estate to all the sons, (ss) tiqi ajl >the^xbi)dren 






(lO-iQu^ it shovtd hfi pb^er^d^.tbft a UmitaUon.of ^ypUund 
.to.})^ pf ;tl)e. bodj bj, pmchftsei i^ to A* fpr life, remain|de|r fio 
itbfi b^Wjrf. %y^ bpdj of. B-, ^e9 the eirtate to 0^0 fc^w af j^y- 
9109 IWj^nplw a^l^4jwi^,fi3qplnia<i^^ H^'^^i 9fi4iA^f^^ 



flkbt: lirl] to coirntOfi" Sfium .-o* tiiE bodt," W 

tqit^eland flMale^ lAikss ""^^hdra oi the< t)Q% tasl^ 
^ f^mal^" include ftemide^ ntftl>eing->h<!J#«i; -to^ 
if^koj'ivhy not all the issue 'ihdifecKmihbtely'of-^A'.C 
Hii'^se'9.t her 4eatir> If we imist 9«dsl%'fttle.a«^ 
thfelr'wota for " hditei;" to satitf^ th6 Wovasr^'iiittie 
tlk-fftb(itfe/'-^why cditflfte the gift to>(ibUdiietii bfld 
ll^^[H^y''%Kdade aJtogether fhie''i8Ba& d# a >ehild 
^ngfanttdi tipslttUH-'sliCetime? a ., : 

'" It is bbservaWe that the word '^ hext'^ OGcqrMd 
itt* ArcSw's case. But it should $ eadi that ''Attf" 
^fith^ singular/ unrestrained by **^n>5Lt/' ^'iijit/' 
iftc; ^oiigh it wlU be n^/T^en coUecstwum kt ikb 
"jib^ftc^ of supemdied ^ords of Hoiitation^ is turned 
into a tvord ^f paitteukr designation by the. effect 
i^super8(dded words, (a) In Wright i?. Pearsbn/(5^) 
hb^eveif/ Ldrd Northihgtdn saidMthat tber6 wiere 
ifeveral cases of words of Kmitation superadded^ 
which Uirned words of limitotioa into words' of 
purchase^ all fouMied <m the principle in Arihei^t 
base (for he did ribt rely on the word ^^heir?' 
tretng in the singular number) in all which oases 
thfere had been some words like ''next/' &c. (o) 

' ^ 'J" i '..: ' . . . • . = 

^flo^r th^t a limUatioQ of gavelkind land to the ^^ heir" in the sin-> 
gular^ with superadded words of limitation, would operate as a 
description of the common law heir. 1 Co. R. 101. Co. Lit. 10. a. 
*l^.*aveL 117. 

(6) 1 Eden. 128. 
*' (t) SnV see Cheek v. Day, Fewn. Cont. R. i02. Trdllipr, 
trollop,, Rob. Gav. 961 When it is considered that a devise to 
'jk';fo^ife, rem^iinder tb'his hexihmr male, and foi'defanlt of to^h 
*fifeir iiale,over, is ah estate tail in A. (Burley's case, 1 V^nt, WO.) 
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which have been descriptive of an individual/ and 
iiiaiJe *l¥e?fifit|>r0pferty Wit^ otpuftha*e/ ' ^ '^ ^;'^ 

: 3i 31he faentioti of females pttrticulatly; ^ritf 
c^ren 'prior .to males. This circu)?nstanee td 
strongly iiidicative ^f an intetitiori that the htits' 
di'tbe body sbi^iild take by descent. The tes- 
tdtor knew that the consequence . of a descerft 
in gavelkind would be^ that all the sons ivoultf 
takoj. in; exclusion of the daughters; and he wfch6# 
to obviate, that consequence, by expressly adftiit*' 
tkig the daughters to an equal participation with 
tke sons : but still in a course of descent; he was 
labouring to - correct that invidious preference of 
males.. He very naturally mentioned females first, 
and placed the emphasis on them ; for they were 
at that moment the predominant idea in his mind: 
perhaps he thought them the more worthy. To 
pixivei that under the gift to heirs of the body; 
males and females could not inherit together by 
ddso^t/is not to prove that the testator intended* 
to vest the inheritance by purchase in the children 
of the first taker. Would any person, learned or 
ual^amcdy I'oading this devise, say with confidence 
tfa$it theidsta(cir;eihjpIoy ed thkiiectiliar form of woM# 
'f- Jneito j9C the fai»dy ias #ell f^mai^s as; maIes,^'tft$C 
proeeded by any r^triction^ df the anteitbr^is ei^ 
tfkte^ merfely to deselibe i^hildi'en^ de^tii^ed* to tkte^ 

it'musriaLppear, I apprehend^ that the^^wardf "nexy "^rst^*^ 
&c. do not constitute the true ground of decision, i?lii6h is to 

.*^fiejr*^'ftt the singular, and superadded words. 
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the fee by purchase,, in temwoAev oxgootalst on m 
life estate in the first devisee ? Can it be main- 
^juj^d t^at the tQstatOdT 4id not supposfe biniself to 
\^ entailing this estate on the issue male -and 
&i9]ale> and fixing it in the feimily of his daugbh 
ter? The words '' as well males as ^..J&xaate^ 
^ckftd tp '' heirs of the body'' in a devise of garrel'- 
Ua94 landsj . cannot well be deemed stronger than 
til^i^iworda. '^<ions and daughters" so conpled in' a 
d^i^ of lands not gavelkind ; yet in Pearson v. 
^ickeca, {d) where the devise was to one and the 
J^eiiTs of his body '' as well sons as daughters/'* the 
4^visee was held to take an estate tail. 

, ,4. The superadded words " their heirs and as* 
sigps for ever." The cases referred to in the 
4i^ussion of Willcox v, Bellaers prove the i&suf-- 
fici^ncy of these words to convert the words 
''heirs of the body" into words of purchase:; mucis 
Ijsas.to. impress them with a signification foreign^toi' 
ti^.senae they natumlly bear. » ^ . * v.^ 

1, .■•>. • ■ ■ • -' ....... ,... 

. ^. The words assuming to create a tenancy^tn 
^if^mon. 'Tbeise wofds >sholu}d have beeii' re- 
jj^led £^:^epMgniM[)€iy.^ ; TJao deiJordiinatido <A th^ 
I|(|uaet , of vLprda in J^aeoii m tWright (^) iK»now* ar 
4^ifiyi9 sj^uthoriifey forthervc^detraniof is^itdi JVfbr^^^ 
that case afforded much stronsrer arguments against 

X^ztk'\ ■-\2^-'^'' d^-^^'^.^^t ;.ii.» JB>(^ .u^Pt. i .i.-v^uQn.^t h 

tHereieCtion of similar words. ■• ,n.i,r.p.. t.n - 1 / ^ 
-^Tfre^^Ws^^^heirs of the lody^ were l^T^Q^pe^ 

. <^) 5 East 548. 2 Smith 160. (e) 2 Bligh 1. 
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vriic^ -une^plBamid ; ntfch hmrs w«tt% th^' obgeih, 
ftiididie only objects, i^t\t6t(tstktcfp's bounty.; Thel 
Ia%Md^atibiiieed ai>prte0ise;m6d.mng to thosbe wotttec 
but' no 'one dould' fiffir^ with certainty in trtiat>i 
pMciie^fiMise >th6'te«(atoiihafl tised tke mibfieqicsnt^ 
woM#,^^^a^:*w^^ females/' &c. ; affid;, thersefonrj' 
(itDift M>^ kieist^tbdi i«he prc^SQii^ion was; stk'dlig^'^ 
agtdttt^ hi« having tt^ed thbse wordri to* Bnril th<l ' 
^ft to isfintte of thfe^firbt degree.) th^TCal qii66tiofl<? 
was; whether words of definite legal mesxAttg' 
shoald yield) to* words of uncertain conktrtotilitf; 
and the Court thcoight it most consonant to tfae'i 
ends of jtisticie> to decide that qiiestStin iiivt^ af-^' 
finnative. It is singular that a case apparently 
p«ii8e»ting: ««^ nmny vulnerable poiriFts slmtild i^t ' 
have iflvited iffore diseussioit. (/) 

- iw ".■;■; « ■•■."' . \ . ... ■ - . ' 
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(/) MV. Fearne, after stating this case, observes that the 
^ohis ** lieirs 'of the body'*' did' not stand independent and uh- 
qtthlifti^dU but ^er« CGfrect^^d^ and expltfin^d vfery eYpre&^f^^ 
bj th# tjrop^ wAich £olloii^dvaaxi^\iferec(nipl«d'v^M% tbemsrlSife*' 
wox4s;^^as,,\^eU.feii[)sd69as ipalc^" annexed to the wordjS "heifs pf • 
the.bodyy w^re incompajtiblp, i!f ith,,^d expiressly broke tbe^de- , 
scent, because gavelkind lands cannot descend In this manner ; 
and the devise expressly created a tenancy in common, which was 
iin^ossMHe'Sy destieiit/aig iftiat toast' liaV6 feeen 'tii- copii-cfenlfrf *• 
aifd.lbesid^i thfer^-^i'd VoMi of lfMt»ti5n M f^e ^ral^d 64-11^?'' 
w<M*df *^K^rs of the biitfy,''* (a cir^umgtanfce^ hi)i\revery which ' 
Mr, Feariie has himself shewn to be of no Vei^t, ' Fearne.;6. ll.'' 
14!.) trhich cotild'hot liav^ beign 'satisfied by an estate tail ia ^' 
the ancestor. Feam. C. R. 107. All these circumstandes only ^ 
prow tha^r the^ testator hm £ieve?al incoainrtioiJLs idea» m ms 
mind. The case lias never been regarded by tfie profession its 
a found d^t^rminitibn ; and it must b« recollected that a* Mr. 
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ENiyi^irt, (g*). anti Abaibtpnt} by .Afltd^nsoiii C^^gu* 
en^) in Shelley's ca^^ (A) ofca^Kimtotioa'. to A*/ 
for' life:, remaifider to his tieirst and their beiyg 
female^ of .whidi case JLofd Thiiiiow obsenredb in 
J^iei^e^. Moi^an;, (t) that ^^ heirs'' must be aid6-r 
sQi^ptifiit o£ the p^sons^ in order to let Wi the 
liioitatifOtt tO' thie heirs femaley and that it was i the 
ofi^' case to. thei contrary of the doctrine^ that 
wb^^ the limitation is of an estate of freehold, to 
a man^. apd afterwards to his heirs^ &c.^ (whetfaen 
general or s|»ecial) so as to give it to the heirs as^a^ 
dtepttiBation or class^ the hears shall be in by de^ 
soent^and not by purchase; we shall have a/bn^^. 
but; complete^ list of cases, in which, previously to 
the period when Mr. Fearne wrote, '^ h^r^? 
or '' heirs of the body" in the plural, connected 
with an estate of freehold in the ancestor, had 
been allowed to operate as a designatio^ of in- 
dividuals; and, I. believe, no case can be found ii» 
which the abseuee of sueh estate of freehold had 
beeti made a ground, or been deemed ib affbrd 
an . additioiial reason, for coniitiruing '^ heirti,*' or 

.... ■ ! ■ . . , > ■ 

Feai;ne's argijment wiis\directed to proyc that th^re ifss lip 
decj^ioii pripr to Perrii^.i?. Qteke^ in w)l^h. h^^irs of thebody^ 
under circumstsiiipes similar to those which there occj^^ed, had 
beifli l^el4 to -pp^r^te as yfQjd^^^f p^r9h?l^J.^Si0hj^ct,J^ra8Jac-» 
complished, by,, shewing, that Doe v.. Lamj^g. had .piher in^ 
gredients. i ; . ; 

,{g^Jnfr<h 100' io4v. , .. , (A) -1 Co. R^p.^ ».,,„, 
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0ft ' ^^^'iviiifeNi^iit4t5mB0'^«^^^ [[wic*:*!. 



'^^ifi^^ef.^i b^y^^ to mmn l(^i oIlM 
a li^itlitido i^tlese words. 






la *1>6e 4. Glmdler v. Smith, (/ ) the tel^at^r' ife^- 
tkiNlliU hl» ine^siiages; knds, &c. (^ubjectt^^i^^ 
payment along with his personal e^te\>f^ aft &la 
debts, legacies, and funeral expenses,) unto his 
daughter^ M . k,, and the heirs of Her bddy,^l4w- 
ftilly to be begotten, for ever, as tenants in^fcomi- 
ttfon, and not as joint tenants : but in case'bis^iiaM 
daughter should happen to die before tweaty-^ni^, 
&t without leaving issue on her body, lawfully b^got- 
ten, then he gave and devised all those his said free- 
hold niiessuages, &c. to R. A., his heirs^ and assiigil^ 
forever. M. A. attained twenty-one. It was held 
that M;A. took an estate tail; not, however, on th^ 
true ground, namely, the exjMress gift to the heirs 
df the bbd^, arid the rejiection of the inconsistent 
words*;* but because; as Lord Kenyon observ^dy il 
wlifs ^ tule of constructioft in cases of tkh 'Idnw, 
seltled by a variety of decisions, but partitufeo^ 
% I^otfih^on t): ftobmsori; (Ar) that where th^'tfe* 
tdtoi* appeared to hate a general intenti6tiValM 
afeb'4 stlcrin*iry fntetttiori, and they da^lrdd,^^ 
fetlei-^ust give way to ihe fortiiei^. *hIs %Am 
sTiip distinguished Doe t?/ Lamiiig by ':tKfe^8Apiil^ 
added^ vrords' of limitatidn in thai cAs%*. ^**'1*S 
adriiittal thaf ihe' ieslatof' iritended" * thk »r.*'!S^ 

U) 7,T.R.^3U(1798.) , , , k 4 



he also intended tkai «K tlm vffOfmiy of lii^fle 
children dhould take> before aity interest should 
M^-.^.biA more reiMte n^tioM^ the fattoin* 
Iflptifn <<^Ui nd be oarried ub^ effect; UKlMi 
At. 4I« tiiok «a estate tftiL 

* « 

f/ifefft«IiOrd Kepojoii. » i€|ures»teit afr atatkig fthd 
puEHcHJbur intent collected from the wards of gift 
pi^ be that M. A. fidaouki be tenant for life> with nsf 
nWD^ to her children as purchuersy on.ooe o£ 
^ g^otind^r w it should seem> relied upon in Dm 
,t?,,IiainiQgi rtsf. that a tenaiic^.in common was jnr 
fonmtent with a descent to the heirs. Why his 
jUoxdship should have ti^kf a such pains to proia 
Qicb an intent^ when he was about tp denjpit ^ 
tect the next instant^ of how the want oi mpi^r 
f^SfixA words of ttnitatiop preTepted that inteat 
%oio taking effect, it is not eas]^ to discoirtni Ji^ 
Poe t?. Laming, there was no devise over ; this cour 
iftijytites the principal diffei^i^e between the 10^01^4 
^rpua t|ie words introducing the d^vis^ over^ J^rdb 
^^yol^^coJO^qted a general intient suffipi^nt.to ^b:^. 
IW^iN 4»$P»$f^ ,; Bwt, wit|ion(.t|iis clause: 

Y^^ ^f^' l^^m^hi^mh^ $0 take.»n estale tail?; 

llj^,^¥^on'ii,^^^ goios to prove tMt she. 

IHnMi Qoi, That reaspping was otherwise si^r- 
tij^oa^ ,]lfj thei^f^fare^ ihe vrill had atoppoi at tho 
wwd '^ jmnt tenants/' his Lordship must^ 1 .^ppre-^ 
hsHnd^ i^^yH|t(qiitly,witI]^ the principles laid j^p in 



98 \ yaoa&YiBa»osRtBiqiJtttfl0fa»t4AWT [iMT;TfnK 

i\iq juigAeab} biuret JiaMr^tjM J ^itoiiriaprfeitfite 
for life^ with remffln&rarftwAeiiiUiHiiswJB^teriantacjii 
C(m)iP«m»7^drlhi«; U»im *.ifiaj» wl^ff* J^fr^j ,^?itf|^ 

worda^jdiei'ii th/ere wfiie jio superadded words of 

MMM:^ lepgth ; nor. wouW Doe^^ 
non,(l) if 4t had 'stood as an aathorfty^ haif<^w»*- 
lanted such an alarming ktttode of interpretation ; 
A J^Me. wlli<^ jtlierfosei je^a(|«f <ff q}ff,^Y[niioeB 
HoMbln^-fit tPH;xtend..tq.«ay couct ofjj^ijii^a^i/^ 
^Jl^evw.>(m>' It wxiti^inrobabJly ,8t9!:i>^ ^ifflW#^ 
..«<j:u«tQ«^>.tOirj^ison jipfj(k%>r4i^ $p 

Ijearn t)iat tlie devise in the first of the foflowinf 
c^llimns imp9rU jprecisely the same partiqiilai; iil- 
iltentijptu.a^JLhe. Advise;, in the secpni; aud tb»,t, }\^^ 
ki^ web iifiport» it; wantA xmm^, tbe .H»3iiptmgt|ftii 
•)df mi'eirtaltetatHii'Aj tot effectuate ^e g^enetal^m- 

ation. to mark a line of distinction. This C!&ii^irf>'%o B*"***- 

Est. S74. ■ ''♦'"'^ ■'» '^*^- 

« It may be nma^Jwd tb^^iiAt«^W(ft^-riii^eiJ^»IN^ty«dr i«. 




J^H 



MtTTMU] tV«*I«R«B)fftapSDIa30VJim*30DY." tt' 

QpainliwidMiiBofilitUiesaivd-nflaiBmdi rfiiw ,9til lo) 
ftf^SriA^y; tAa4/f fA^^Aoft flivtOQl i«ijitibqftvUift<t8M» 

joint tenants' And if and for £ffni1t4>f Ufift 
leaving issoe oc ner f 






tenants in common^ 
9ina nSTsKafi aiebe- 
without leaving issue on 

;noiJfi3o*/rn''!'..« • l krtdf^^tn*. .. ,.,.1 ,-. . ,[.,..; (..'♦.pr^ 

-oo^Ktf'iei^hed editor of CHlbtlrt's Ikw of^Usilh 
IMfi'^lfWgto, after stoting the ea«e of Dbe''*9. 
•i^ttfiUii' makes the folloWiAg' ofisemtionsr ' uplbft 
<tt :*(>iy^" 'Th!« is, iftdeed, a 'strong cfas^j ? - ttfe 

gofi^te, added to a derise to a man and his bein of his ttodjr 
lawuiUj begoiten, wtU not tarn the words descriptive of the 
mIis tiito 'word's of purchase. ' thni, a deVisi^ #<8'to'A., «^ 
ilSf^"Miixithkt hdijhnrMif to 1i«< bt|;ott«D^;ibt afreiv^ ^^> 
•«isifl.'i»i iCDiinpi) and- Mfc-a* jtrint.^eMnMjof^ WtO|^ ^ 
•hoold happen to die before twentj-one, or without leaWng 
imie of her bodjr lawfully begotten|ritb^l|) fff^^nf^^^prnfmi 

o«!p|»f*,tM»,»Wt .C»»e»i ^!e..,f «W4»^'-,i?J?fir »e/tf Wf)%J«d <jf ^^ 
oWnHfflhTcMii^Jl^ the,,wi«^,;fl/ ,50i<^d^6<}a<,ip|l„or^ ?Ti|^'^^T 

-«i*«n*.i!M?{Jf» MS||f„,|s,i;,psSi^^rt^^ tft,^„l^^^g^6jluje^^ 

ji^llr i»'piWttqirdl<Hat rtsg„9Mf h^i;p„^a%d,.tjfpifjy)^|^at^yf 
Does. Smith. ixt .h'd 

h3 






ivprd^ ' ft» tenlittb %ft cotittii<M; '■ =Mi^ ndt <b^ jo^= t^^' 

cb^' ' fdta u ^via^ ib ' tIV$ beiri' ' (getteraP off «ip;«- 
^iA) ^rh^irt Iftey Atfe "tf^Wgea to take by'd<isc*ttt, » 
(Beef ^*i i>'.' AiJ^in, ' 4'Ti R. 8^; 1 BtKs! aad Ptill.' 

qtrtrinl'ii viftry g^etferal iflftenttt> onAm^K^ CbeCyire^ 
toMi^ii th«8« Words out of the mVt. TjorAl^ti^W^ 
reason torso doing tms^ that thei^ Wei^ tfd wtiHki^ 
of fimitatioii added to the estate given to the cMkl-^ 
rcn ; and certainly there were no express techni- 
cs words : but the devise was to. them ^for ever,*^ 
which words were sufficient tq give a fee/€o. 
^itt. 9 b.; and in this case the word^ heirs' ap- 
|)i€far£i ex vi termini to have carried a fee. To thfe 
efffect is the case of Burchett v. Durdant^ ^ Lev. 
SJS. (adjudged by the hame of James v. Richard- 
jion,) where a devise to the heirs male of A. then 
livings and to such other heirs male or female as 
he should thereafter happen to have of his body^ wad 
held to cfrerate as a descfipfio persdna ; and;, conise* 
qttenflyVthcha>took*by purchase. Theti the que«^ 
tlon wais^ whkt eistate Ifte hfeir tobk; aiidft was re-* 
solved that h* took ^pe, for by' heii'd is indudeff 
fdl the bars 6f the heilrs ; atad.th^ Judgmetlt "^^ii^ 
affirtiMd'first id the l^xch^aer/ aiid aftehiraf^s"^ 
theHdn^of Mtd^: Ujibtiithe authbiitf ^f'te 
case'itfaii^ pi^obablfbellliongbtlSiat^^^ cHi^r^Vj 
of Mv A. 'took Irt tefe'as^tehactifs ih' commoh>' itf 
which case the progeny of the childrei^ would 
Itke^ and LordKenyon'B bbjedildn' foe removed. 



?4I^W<(;t|ije .tiv*,opBfJw»fi^ifli» .«|f . the :4fi9V» *«* 

m.fftf,, W t|wt t|ie cU»iri{|i| ^ivfut for. life> w^t|,« fc^ilr^ 
ii«ff^P«y.{wHii(» double aepept, «^ in i«vi(^i^|^ 
«V tmifcw and .ih»!L line Af . ciwev. It i« dear 4t|at.ftrp 
9^wi^,4q|c(... 6ee Fairiield v.. Morgan^, pcuHed'. 
«i|«(e#,/ |il9m. Proc, July 11, 1805. 2 New Jlep< 39» 
Q^fi, v., Keiny«, 9ESa8jL 366, Eastman p^ Bfldwc,. 

ij-j^fvut..*?*.:' . . 



%**; 



, The:^ader should be apprised that this anjM^, 
lationwaB written long before the determinatioim 
cff the House of Lords ia Jesson v. Wright hai^ 
restored the tme principle of decision ; a result, 
which ike learned author of the note by his. ehi^ 
borate argument in that case was hims^ Qiainly, 
instrument^ in producing. i 



' ...'» 



Th^r^ is no writer, to whpff^ vppinion upoa i^ny^ 
ptwiirt^. of layif; J shouW be mare i|i^pj|ifi4 pfinif^^. 
f^^ j^» C^ofibt ve^wdinmyA^^Mlt^r tWit ttii 
^m^]f^S^ r^le^ qf, law,\ %n^,p»n4?fplflft|^fl,<j<«in?. 

lAuo*f noibltib 'Mil '!•» •^;"j;:o'ii| oiii oaro ii:iul// 



Ip^^ the remamii^g words to operate accuraH^ to 



Smears tp me^ 6n this grdund alon^^ the uecinoki 



B'l.'i'or life; i^eraalnder to Ihe chili're'tf^PA.;'& 

Wnants'ln commotl; and hot as joiatieiiay^W 

ifii shanaie before twebly-dhi or wliHo& ^'if ^ 

ing issue^ (for this is Lord Kenyon's vern'oh of itt^ 

wilU) the latter words " and if," &c. authorise the 

Court entirely to expunge both the parttiular 

^ Jinutiitiiojas^ for life, and in. remainder, (^nd ?{i(^f- 

, filer the limitation to^the,:children .would ..cai^y.tlie 

fee, or not; ds, - 1 thinks in thi» point of '^U^Yi ii«fit 

thaterial,) and ta substitute an'esfatitiaWin^eJ^t 

taker; or in other words to recast the wlrole tie- 

i-Y^S^vCp)- ^Tlie construction, suggested in the Note 

•iApiMiai?«tQ.b^ .eqiu^IJly ifa^miasible> ina^^uchasiit 

fito^Mtft down the; Mtttle of M. A.ite a teoaac^for 



Ul 






im ;'tfektHi(itd do^h ««beirtf of ^ body*' to ^'mere 




'■• awi«i«iri«deU«d<devi«e^iiri/tb u tJbft i«o«i8gilai(iaiv,/i>^«MieB 
" 'te^ikte'r bdiHitV iilto'-tlife^irftdttattl- ttWrfindsl'ni^n- 

sJ^lT J^fijlfi:! .iio-iFjjf, eu 'jo(i ,cl'«i .Slid .oiU 
(/i) See Sect VII. where this doptriiie pf general tiit^titioo 
}^ more fully considered. 



w^^4™'J'^TO5"?J5^5^Wi?vPr^*' M 



ii^'vlhtftSkLt^ yiQli ^^ or'/ nay be coAstrued ''and.'' 

^^^ tj^oj^nc^^on wWq^ ,Ix)rd Kenyj)n rertej 
i^^??%'W/*W? pr.^dppt.the consttjjptidp ||U|^ 
jg;^t(^^,^)(.t|i^,.lie9rn^d, author of the Note, it wilt 

• . - ^ 

I (9). ^^ Brownswprd v. Edwards. 2 Yes. ^9., where the tei* 
itatoT deyiKd to jbwo trustees and their heirs, to receive the renU 
'imiK %J^shoiild attain twentj-one ; and If B. shoiiia irttain 

^«(f e4ljFieH^e|'^ liave iisBue, then to R, and the heirs of HsMfyf 
(tat ii&i should happen to die H^sre ^ei|l^-o^% ^»4 ifi^- 

\'^t iKv^ef' ikkea o.¥er.> B« att3Jned twenty-^ne^ and died with- 

,qat.i88a«$.: Lcu^d ^ardwickQ said. ^^Xn the. case of a devise -to 

*'}«)'■»•■"*' « ' *, ,'■.« •\ 

oqeft and his heirs, and if he should die before twentV^ne, or 

irithout issue, theii over, the Court has said, it wasnoftitfcffn- 

^ ^ ^t -id di^hihelnt the issue ; mid, therefol«, ^ ' MxAH He- 'iis^ 

liiktt^itmdi hutit £he first liiaitalionJiali'baeivir^^ 

diwgvlfl fea ttoiwcM^Di W) WjMrtito f^^M/tHejPflijrt iffsfld 

without isfue before ^wenty-oi^. then pver^ Jby way of eieeufary 
aevtse [qn ; if lie die wlthoht issue after Wen ty-ohe,^hen the 

n^^s^<^^iiiaA4ftd^< >&i^t4lglili ^eVke/ i}it>itly|j!ot)'ariirtfpfMire. 
9r{iiidlste9lU)w%kbfi:a99^etiQ^^r6lfj|b^f^^ 94#*f*tM ^^re- 

-fll!^4«foii/fftW M!ft6?ibWif "Sffi^^ffif WMJR^^^* W^^^^^^ r* 

tnral to expect a remainder after it." dee SouUe 7. Genrard| 
Cro. £liz. 525. Doe v. Jessop, 12 East. 228« 

P'ilhi'Jiui \v,VH\i-^ \h ?j/|jj'.'8h '-in ?ii"-U JT/ .Tn< oJ^" { v^ > 



t^mt 1»mr^y <ltwvJe6riiliiit^>ibQ(«d^^^it{|ll* 
iN#"^ (WiffgeitflA ^iu^ itl^e N&4«i hH not. m^fMiiti^ 

itnc^di isecfetMiii^ tbem to a ^inere dtibfeUtuteMil J^rfll, 
$of H cHXdg:^" The Very fiHmdattott^ of, th^uij^ 
t^retation BUfst b# laid in the al>ftolate exclitfidiv 
i>f every idea attached to those words as v^vSiioS 
lii^itation. They cannot^ (unaided by superadded 
lyof ds) act ^multaneously in the double capacity 
of dpscpbiqg persons not required to .sustain the 
csfciaritcter pf heir^ and of limiting the inhwitaacie 
to. those persons by virtue ef their efficacy as wbi^ 
p^^erly descriptive of that character ; and w6 
should hardly be warranted in adopting a con* 
f ^qtion irhioh cqmpels the .words to throw off tbe 
cbarftirt^r ijmt properly belongs to them £i>f on4 
fitiirpppei ai|4 4a:;reMs»flie it the next instaat^Aii^ 
another purpose. Nor does the case referred to 
(Buix^^ettirrDocdaaiti) appear to. sanctbit^t^ 
posed 'Cofistnictioa.' There the- de^se was to A!^ 
a^ his heirt dlirihg thfe fife of^B., iij)©!! trhstt^ 
permit '65 during hlslif^ tj|^ ji;eceive ih^ profiteJ;^r)^ 

CO B< watikeUr Ao^iakenbTjr an^equitaUe ^fd»rc^f; >^ aaditliy 
of itself would have prevented the wordii Iron 4lpel-'atiag«a5 words 



i^aMi^ite AeiMftiy^t t^^ it^tl^ ti^M {£le 

|PMr toi'lttire of bis b)ddy« 4f^h4^ %v«tdll ^ iMirs idfl^^ 

|Mifi«^idf #.^^^MiiA k Wtf9 bddfAit'C. took ftti^^ 
Ctt^Ilflttt^iihe Coart Ivdwover ^AA 4ibt^*ekitir^ 
t^»<mithe'«ff«bti of tkose itords^ bat mid^tliat the ml^ 
w^ifleiitfWwdu ^' and to flucli other keiM male or 
ffMdafte «ii9 B, thereafter should^ hapjven to havtf 
iof ^'Mb body'^ woiild^ atattevecrts^ »ake an estate 
Isitm C.^ who rarmed B.^ and wa» heir ijf hiir 
lbodyi>^9) Besides^ m that caseC fiOed the chu^ 
r^k^t^ >of heir apparent^ (f) and answered to the 
a^et letter of the descriptiati^ but did not salkfy 
the piaral /' heirs /^ If the words '^ heirs of th« 
body"^ in the case of Doe ^: Smith could operate 
fioubly to xlescitbe tho children^ aad give theoi 
the inheritaiice^ it i^hoald seem to be ^ morci cotit- 
A^aiiit to <^ir Bditural fiinetion^ thatihey dboultl 
beheld to giv« the ehild^enf estdMs 4aft, tbaiU'eil^ 
%k4e^ ia fee £^in|de. The sirme iine bf *arg^m«Uf( 

to permit B. to receive the profits which certaiplT< vested the 
teg4r estate in B.'' Sugd. Gilb. 25.n. (3.) 

(s) See ^ Bligh 26. note by tlie reporter^ where all the re- 
ftiiso^Bsto ilttiditfe8MiJ:i»pei^ i $ 



but th6 Court held that chiV^^„^tng,^]rjI)Hr? 
chase Jinder the d^cription of " heirs of the 

« 

^e«Aiii^69M^ci>;iii iD^vpj^i C5orB|valj^;^*jJft ^^P- 

vjAaiiiders ^l tad ff#Q» aod ^r jtiQr.dfK^o^e^.^tJIjL^a 

Jito/tbe ihcira jm^le of <t|e kody q!£ ih^ m^^MuJ^- 

ta be begotten, se verajly, successively, and in re- 

-maioderioiie after another^ a» theyvand^csy^jy of 

€beth sliall b^ ih seniority =of age, and prioFity rf 

liirth; tiie elder 6f ^uch soriis and tbi^ htein^ tfrate ^f 

^Jl^8.Jbody lawfully issuing^ bein^ always preferreiil, 

,,^ Jtffjsi* ^^efqre ihft y<^ps^r pf w.cU poa^ aijd 

-isic*)^ attd Ihe liQirs .mf^Je/ofiJ^asd lUbieir lK>.dyoasd 

''baSies^^aiid' for^^imtii ei<mda^^*iM^6y4h^i^ tor aUiaad 

'' 'iSreij thd'^KigHtiei' ahd ^(i^httrsbf ^lie ^l^ody^ of 

^'M' W'lil : tii "ttJ %:b^gjift^«: ^ tb '^ B^' %Mfiy 
-.and slmmfi^k^^ »p,ff^^9f^J^imm^i^i.mi M i^« 

>^(4efl»f«diaBd fOspecA^e iii&iraidfjuther!)i»iy^aadi]b<idife3 

lo ^♦V.I -^ift ^niiuh kTjbriiiirrrn Sii-^jiiiihio^ r*:|j ;»v7j:-»ii/ oi bnx; 
lo oiiffii-f/l^ftrrS^ShlM'BR^ ¥?t 01 :)hHv> oiij •.♦vr,'^- .,H Ji^ ,;> 



ilKrJi^ TO^««iAfbfi»i|ilMi f»'«(IVi|lbDY.'' dOt 

lilHili'<!&u*,"dhin'«^i<f> JJSrfJ Ij'^il J'juo') adJ iu& 

Lord Kenyon reli^' |»Mi<^al^(OolI'^^v#o«{. 
Davies, fortified^ as be said, by Doe v. Laming ; 
^am^lll^fei^ed4liAt1h6i«iUhdopri(f«t)|^rfra^ 

i^b'^t^"iltf(hmty had I)b0li> i»>i«fcitlfeii^b lijU: 
<F«!i¥ifSV'«ilitet^ be clontefvied it dbiild n^o^gb- 
-^1^ ^c^,'|i6rtiap8/ lActtsies >Uie ikiiieittuqwcK 
99 f«}9^fs,' bift which «t tMia day vr»uld> nbt7^ 
'IBoU^.ify govern any caM. ^PMs Mliance'ioiiittw 
'^ettfjes' K^f sach' extremely qii««Uctaahle at^biity 
■^i^''nitb«r BitiliMrtuQate. Hi^>L<wddiipisatdbe''VfdI 

-'«i (II i'n'i, . ; •. . • ; ■■'■■.■■ ■:•.■.■ ..y 

^ ^ (1^) l^dftlL Jan 978. This-^tst'OitistAe c<mi«lendli«f!anrflr- 

'>ialp4^../fjie|yri9ic^/e on wbi^hJMrd Hfrdw|cke.f»iM]d)^^ 

> j^a^|^i«fit 19 clearly exploded ;, and as a defiJMOQiipoa th^ mere 

fUorcU. it cannot be applied to other cases* It maintained for 

some time a degree of authority, and wa^xonstantlj appealed lo 

'^jf tie opjionents of tlie rate.' Ih Sayer k Mastetmaft*, V^Hm, 

Ldtfriiig ktl tl&)'withpJMfeisb.iBa)29 Sjftiaiiiiie'^ 4ad.»fUi>Ais>4e- 

serve contingent ^^emaipderSv daring ^the life of E. S. h^' g\ 

the said esiatesand farms to i).*R. ;' and a^er the'deceal^ 01 

^^^.<i^bff^raifiMW»^^Ibs''ij»f^JI,^^ ^y^tli^i^d Wiaes 

sayitMPciatMtiUt^lCUcfe^MfJa^fk^^ &piiixiibp^ tkamAba^K/mg 

preference as aforesaid, and succeeding according to their births; 

and to preserve the contingent remainders during the life of 

G. S. he gave the same to th^ ^i»-ii/ll^4^^^ 'te'^^MJLre of 

<''»8Je 1« 't1ife'"*^i*'«l'^V'li^'^^M'^tliy \att^festk^ In&^Wms 



Coat mere no M^ords of i|mitati(m weife siij^frf(cld^^ 
to fne ievisQ io the neirs male, which had alwavfi^ 
been i)k>iaea .to be of sxe^i weight in pases of jQ)i& 
spjt : but .here a^n his .Lordijhip appears to h^V^ 
been in error. In Jones v. Morgan the devise wfA 
to W* for ^^e, without impeachment of ymste^ ^a^cl 
after l^is deceitse/ to the heirs male of the body, of^ 
W. severally, respectivdy, aad in remainder the oji^ 
after the other, as they and every of them should 
be tn seniority of age^ and priority of Urthj^e-* 
maindep over. Powers of leasing^, jointuring;,, aft4, 
portioning, were given to W, Lord Thurlo\y vra» 
of opinion that W. took an estate Isdl; and there 
is no reason to think that superadded words of 
}imitatk)n would have made any difference in hisi 
opinion. He thought the wards ^^ severally, rer 
spectively^ and in remainder^'* &c. immaterial. It. 
is clearlj^ settled that if the words '' severally/ '^Cvj 

thcittght i^palerial to be ibade out that tlie mherltande did hot 

■ * 
n^tf if{ jDui^ ;.fpr if ikdi^yit-would bave^ been the ci^e 6tB^^^ 

s^w :X?^7§P^^r-; T|i§ iiWcw^ ^ egti«te".wa^, held'to .UefidtHt 

sciiptr 

day 

th^ tniStee or not, would be, that m the one case J. IS. y^ould 

liil^»^Afl4gAl^'^*ia%he SdttJfer gil'e4lii6itl^ e^s^ate^t^ilr ^J^ilytS^^ 

BaiP9,; 4»rtfQiii^tbdt)«»dA^t^^>^i^2dekWl!X'6.^i^^ «(1«!^^ 

devise to Q. S. there were strong technical words, ^j^j^^fff^ t 
VIL 

(z) 1 Bro. C. C. 218. 

Aol VclJ III osi) KirO io ^JiVMi rj(if»^>/IA fnovl 



diiTJ ift-3 1^ ebiitBoi'^^ Irfeiw of t?he ioDv/* 169 

fea-'B^A toted. M kUm^ak^ ^o^de ta» 
I ^ neiris male/ W. woula pave been tenant in 
MM. Lord Kenypn sopposea Lojrd Tl^iirl9w to 
fiiiVe IflSdiight that the V^rdS^^'^ severally 'V^^ 
At^hdad^ with Words of'lfmitatiop^ madeno ditn 
feretice wnatever ; but that so a^ttended^ th^y,eav6 
a^^^fty different effect to tfie devise.« li W Tft tur- 
loW^^' language entirely negatives the idea of^ W 
iik^^g teiied upon the superadded words* 

*TK^ devise in the case of GoodCitle v. Herring 
diVered from that in La we v, Davies^ inasmuch as 
ttiere the words of limitation were introductory only, 
tftid the explanatory words were of the substance of 
thh gift ; while in the case under consideration 
**" heirs male of the body*' are the operative words 
of gift ; and the explanation is afforded only by 
this subsequent incidental mention of sons in re* 
fefring to the ^^ heirs male/' and by inference 
frpm the limitation to the daughters. It k ^etoaiTe 
tbatctbe .wbrd» -^ severally^ Mc^esmvely.aildfiii'^^" 
iMTin^ep one after tlifc other ^s they artdtiSvery^dt' 
tiMkd' shddld be in sehiorify of age; and pnority 
df fefftlji/* would have been iiisUJfficient to conv^Ft. 
thfj^linjita^^n (Q, tJ^e, J^ejjrs ,:faQ^ei,hti^.wmmA&^m 

tMiifvthemU bad prokeed«d'^^thte ^di^f ^ o¥'WA(^'^ 
bektf^^ntete''' i&cf.vMV B. '^W&Wd tiat^fe'ti^fe^ W^-^ 

Lord Alvanley frpeaks of this case in the ifol- 



m *^Yaol1ilH»il)PiManmf)lijM^ (smr.'m^e 

mid S^rhiitf, 1^MI4. <fi)i\i^\( hniMM^^ fiMi 
heMsb4)rgiv^iini(ii Aiin(^w>;fin^ mlbi^jr mbdmjttdjrs^ 
inaic^atfiljr iot al^y iimrt <^;th#Mmfe>]ia9lnini(tot^ 
m[ \ estato i^^ limiled 4o.il^e ^ heJMi pfiihi»t]MdjF.^ib(f 
#diil(|.Cinie an^tete^iiil: but 4^ >%haugktillil^ 
^ie^^i;iile( wi^ ii^b 9a figid; ajB tOriirMliidj^ Ahftjtt^ 
tnliK il^iimelf imm^ eiiiplaiAiQg ilAe woida^iiiie^r^ml 
Lord Kenyon cited the cases of Lahw j:!. IMlfiiM 
and Doe v. Laming, where they were so explun* 
tdv/ iTl^} Ctiutfc tk^U tbat ihe ww4^ ^fftBirs 
«|/ tbfr. l>ody', flight iadri»t oft; expl«natia»i.i«t¥Jl 
^fit. tjy< r>vordd^th$i?a us^ ireirfe wffii^tlyKM^Br 

tion^f«<ffiiieli}ybddsfir^i(U»iigpL4fato Huritebiot^lhi^liirt 
cMdlddts^ii ywQn6 ftq'Mtoi|[. i IDiie ^cbtMofiid^ifknA 
all this oealfdatdteDtti tiiiHMMiio ifed, ii«iMistc^A«l^ 
litfxriil Afttrisod ofiHiihlttnUfl^ian^rAsHpn^nnvfHi)^^ 
titi^dtivreknaifiUerb, iatnl{ a^ Ug>deim«8aiiaiHto 

imll mid o) b9^fi5)q({fi jl no? jxjffirrn 3tob yriR LiovB 

)R0 ilR S7fi^ 




stiir.TaQi?3 TirMMPitfff^HflmvrMfiioBT/' nf 

)itei|feUebdie t»:(btiti^4Siit*yt»maind^rirr'ifndu{flMlftif 
Ufrtm Jiri!»r«al * ictodHbe^y k^ (nxsU- for Ihd i> 
b£rflrt4MLl6ifbf their 't>ei»p«ctiv^ ^budiies-.i sditeitl 
Mdii^^<iiiiJA WMy Ac: (M bliffere.) ^ rTh^iwilt 

i»<4fti^^t«t>«ndotbe|!80M radcessiVely in tjlri^pM 

tlMlltlftatfontf^ ^ '•• «i' " '^Jln'..!. 

»^:»i^^ ^eation for tbe dpiiiiwil dfi«lt« O^yrt wto 
wbiit eiitate tAiei testaCoi«^6' fii^t ^on fooHi* LcAil^Al^ 
^mil€y HMd'thttt llie word»i?' Mdi^ 8oh»'^ couU cTfiiy 
apply to thei heirs male of the body oTH^ttMki 
tor's firstson. In the second limitation '"^such sons" 
itMld'^fy relferta^ontf (9f tostetwt' fH^MWild^hot 
^4|{4H3^ dpiifi«n»vrheitheiv4^Ui€l^laiaM^di% 
^4n«kifo0id«fiMilt (i£ii0u<^fSfilie^^hbd^ta0od>8alantt| 

mhm^A^Htiiifii' M^mktuMiini tikoStM>^vt mfikUe 
^h$il8tv]twsmt[wh^riflig||Un«W fh/^ 

vki9t^f^tim.oU&d tkats ^oiBt ^titelfilMarfewiihsf^ftto 
avoid any determination. It appeared to him that 
in construinir limitations ^oT^m^'^solft," TOe^xJoftl*t8 
had. never deviated from the g;^^^rai^ rjjh^ 
gave an estate tail^ tli«r,|?«*§t ^felieq, mHm tf»M^- 



fit v^>. ■nniiiiii ■■wniwi Mi^^ l$wt*. m^^ 

hem <kf hfar body, emcegt where the inteBt oT-tlMr^ 
iMtator haul a|qpi»ftred §o pbinly to the amtmry 
ftm^wm mm^ mM Hrf wm J w i te i ri Ufc In tMs dise, 

fCPky^islNH^ :fv«r oawiected tr^ theotbep BfMH^' 
«|ioaii m wbiiek 4he teatetof had *ui«d^tiie flluMM» 
vpfis/etoftiiy witbottt inlMdiig^thititl^taiiifrV^ 
Ibe body ahoiiild tiJoe by |mrehnie> it wdnM^iiy^ 
rtmi^ to suppose be intended heirs in this ttmit-* 
fitiw 4o take 8^ .purchasers/ He (Lwd AhnifBl%) 
^Q^ the Pii^ft reepe^ting the constlw^tieit of Hilr^ayds'^^ 
i^ m]h to be phua crnd wdi »ettied. Woid» Orals' ^ 
always to be taken in Uieir ordinaary sen&e^^ ttidiM'^ 
th^ testator had demonstrated an intention to put '^ ^ 
pit 4^fir^i?ent aeMe upoa them* Now the ¥Kirds ern^ > 
ptoyjed in the ^rst devise were* idksarly^ in tbeh^ar» 
d|]^iy. sense^ words^ of fiia^ti<m. Anolh^ nie 
ipi th^ eonstmcijoa oi wilb was> that neither «»' 
in^i; Htfiuiffested by the testator to ghfemAy-mn "" 
fifflf^t^ iorM^, cMSff tik iatei|iositiaft o€ trmteni ior:^ 
pre^f • €«|itpgwt repwiiidMa. Mr meae w#t#^ ^ 
of i^c^ditjioB^ desoibiikg the mdg^ of aucecaaiotty^. 
in wbieh th« dei^ibea 9m Ua tal^.pkee^ wm:,ikm^ 
pn^troi^i^stiiKi of p)iwe|a el ,^<i0wg> Mt HdiiUbal^i 
lo cmitmHi^ym^, wiff« of (ihemMbrea nnfeiaatJaifo 
waiy Ibe t(^hiiical s^oie of |j^ wopida wNL'V §tdi 
mm% pl^infy aiqpear Oat th^. Isisliktof' dfi Ml^iaaaal^ 
lo ffive such aA estate aa waoii ^Mmn^ka^^ 
wofdi wteA, iuleM costn^kid by ihicIi «pfi^|iHt m^ 



i^.f^2 tf^-^oeimMmK'wmm.tmrVfmmaoY:' kIS 



lilil mm MMtMltUbgi tMt Mm nie iMMl M riM<% 
o4fiP't«rli",; f . ■ -• . '., • > .■■' ■- ■ '*••.•»'• 

•a..,.. • . •..•■...■ • • ; «• I >.•;•* 

((> bav^. formed hisopinioBS ttpon^HratarecgHmdM^* 
atiM^^ (e) aand whose jud^Bierts have always cMi^* 
mfiade4*|^mal; respect, bear alrongly agakist Uie^ 
ttt4hoHt(f cif Doe f7. Laming, and tiie class of caMT 
Te»fni^.fer.coii«yderalion in tiie next aection/ 






X|ier6le roqaires a limitation of . the inker itanee 
to tbe heirs. Mr. Justice Blackstone has' ob*' 
served, (/) that common sense will tell us, that 
wjien the inheritance is not given to the heirs, 
they cannot be intended to take by descait. The 
case of Seaward V. Willock (g) is an instance 6f 
this kind. The testator devised to T. S. tlie esttite 
of Holcomb Burnet, during bis life : but to his 
trastee in bis behalf should be committed the pro- ' 
fits of tbe said estate until he should arrive at the 
age of twmity-one years; and after hiAij lo' h!s' 
eUtst. or a»y other son afler him during Hfsr ha- 
tuffi^i4ife^; MXkd after them, to as many of his de- ' 
se«*daii*i, isMie : niaie> as ^etolfflie heirs of bis' or ' 
thfir^teiies^ down lo the tt^ntA generation; during 

tbll ibhfiiai^jeAe^iifTtltxLnhtigyfWixi give estate's tor 
Mfo<«%)<«9 ^9./ eHscTafterlHin to his 'eon^/ Md 

a^mtf^Tnris'itfi: ■■'■"•■■■' ■■■■■■■'■'-■ ■■'■■'* ^ -^^'^ 

I 



114 EVIDENCE kSQUIRED BY LAW [sECT. III» 

after them to their sons^ down to the tenth gene- 
ration. But this he could not do by law^ inasmuch 
as the law would not allow of a successive liniit-* 
ation of estates for life to persons unborn. Could 
the Court then make another will for the testator^ 
giving* to his devisees different estates than those 
he meant to give them^ because the estates! he in- 
tended could not by the rules of law take effect ? 
This^ properly speakings was not a case of parti- 
cular and general intent^ both of which could not 
be effectuated : but a case of single intent to Create? 
a succession of estates for life not warranted Vy^ 
law. (h) 

The next case is Pierson v. Vickers, (i) (sent 
by the Master of the Rolls) where the devise was 
of freehold and copyhold estates at B. unto A. V.^ 
and to the heirs of her body, lawfully begotten^ 

(h) '' In the late case of Seaward v. Willock, 5 £a$t. 198., 
the Court of King's Bench appeared disposed not to tarry thi» 
rale (the rale which sacrifices the particular to the general intent) 
qp&it 8D &r as it had been carried by former authoritijes,^' 
Syg^'^ilb. Us. «3. n. 10. In a note to Butl. Feam. C. R. 
^J^. (a) upon the doctrine of cypres or approximation , esta- 
blished by Humberstone v. Humberstone, stjtprUy 2S., foUow^f 
by other eases, but in which Lord Eldon has dedut*^ Mili^ 
it W6uld be iniproper to go one step iUrther, it is fA^evteix^Vft 
this doctrine wafe^ rejected in die case of Seaward p. W(ilo^]f s 
ifkere the language of the will was s^ronigly coiitendp^ f?,if% 
ford ground for its reception. See also Hayes 9. Foorde, 
2 Black. 608. 

(0 5 East. 548. 2 Smith 160. (1804.) ' ^ ' / 
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ly^i^tl^er ^oqs or daughters^ as tenai|ts in commoiK 
and not. as joint tenants, and in default of such 
isft^e^. ti) M. V. and J. V.^^ for th^ir joint lives ; 
M^i^h. remainder to trustees to preserve duriner their' 
liv^s^ and after the decease of either of thenu i(^ 
the child and children of M . V. and j. V,^ whether 
soQs or daughters^ and their heirs and assigns for 
ev^j,.a8 tfBnants in comipon^ and not; as joint te- 
naz^^, ,Tjhe Court certified that A. V. took an e^y. 
tf^^ 1^1, JLprd Ellenborough i^aid the cases of 
I^|[)^ 4- Canidler v. Smithy (k) and Doe d. Cock v. 
Cpop(^r^.(Z) seei^ned to apply very strongly to the 
present Lawrence^ J. doubted whether the. word 
^' estate** could be construed to carry a fee, coupled^ 
a9 it wasj with words of local description. 

This appear^ to be at les^t as strong a case for . 
turning. '^^ heirs of the body" into words of parti- 
cular designation, as most of those to which we 
shaU hereafter advert. For, 1. ^' Heirs of the 
body** werfs immecUately connected with wprds, of 
purchase, ^f son« or dai^hters>" which wprds w^e/n^^ 
in a' subsequent limitation of the same estate cfeaiij^ 
applied to^the children of the first taker.' 2/ '^'htek^ 
^ercjj words importing a tenancy in common, (and 
»PgNiy«Wa % joint jteaanf^y ) a circviiijistahce relied^ 
opu^iir ift Doe a?. Lawwg. . 3,,,IC t^N^ iwp^4^.,^' Hmfit 
the'i|)6dy*^ bsd^been constnidd /.^ehildran^*' iit^iHi 
dteaf/tllrft Ihe^^ord ^^^'ertates/* th€«i^r t^oupk^ 

(*) Supra, 96. ., {,1). Supra, 64. 



I 



^reti jn-pnopor fofroi^ may be deetned^i^v^fliiej^fi 
similar construction of the gift ia quiei^tiQi}^ v^lbis 
circumstance^ however, seems to be inconclusive, 
ittanmiich aa the inTerence to be drawn ;f:<^^ it 

.«^akist affixing^ the same seikm to ^^hj^ir^-:^f{t^e 
liody^ ' &c. must be founded on the suppo^ti^n ^t 

:^be testator waa a '^technical lawyer^'' wUeregffjt 
pbitily: appears that he nas not. If, th^efaiRp, 

"^^heicftof the Irod;'' in cotmection with wOrik iii|i- 
poi^Qg <a tenancy in common^ ^c. primd Jat^ie 

^itieJMir childmny the subsequent devise iva^ iiot aof- 

JiciMt flo. ex:$ii«de^ tliai -iatQilH?e^^^ This de- 

.?JasMn imnecNb:je|i»ily^^ ivecouc^ ifK>ii prin/oipJe 

^ifitiiite]r|neo£tiie;|^^()aiM^K^^ * <* 

- ■ . 

. (m) Uthwatt r. Bryant, 2 Marsh. 30. Dtirn v. «ood, tb. 35Q. 

that t6e sons and daughters, as purchasers by that name, could 
have taken' {W hiheritance/ Thie geneWf iWeBrtioh -j^Wrhed 
this decision." Prest. Est. 373. 



ing^, there must be explanatory expressions of the 
.MtfM^iiM^uhkNAl clmrae^^ reibraUi to 

^hlMit ^c^;* M^m» completeijj^ 4o: Jatftfyi^^ihii^ 
%Klh;^t^'^i%^td[tor tfsedUll^iii hi «icet^« fqiialt&ed 
^i]fiie>^tod^iti*thats€n«e «loii€. ;^ ! .! '^^ 

^^ Ih'iiili ^. Gfay, L^we e. Dams, and Qoodtkfe 
'^;i)^ri^g';(he WordB/as ex^akied by the te$tmimr, 
^9iii?^iftlkiA'ii>Mtc^^ii <>f' estates tail, adapted fo 
Hhe {JMistirvation of the estate in the family of the 
' 'StutfAktr, an Explanation of wbieh the; wordt aqf e 

VAcHirh Id^ he ^uaeeptibte^ as they ai^e oommonly 
"^ii^lii this Mnsif; itk rtiort headsr or instniotio|is 

VMr ^iMHet?settIemei^ts> »iid are so .imderstoiMi by 

'46}jtikk ^bt equity in -tunttiiegki aitides; and <XiMh- 
^^Ifi^ thistiP Butlh D^et^. liikmiaf 4b«^MmeiWMd8, 

as ex^ained by the Om^P^ Hftojg^erf vepdkUithe 

in the children of the Jii|!t .:^ep;^^^^ 
c.iJke»»ioret jreosote^ iswie i^f > .tb6i.cbano^. of f u€Q«i|s»ion 
-^^ffiMrdi^df^i^^by an estate tail in (he anteetttfr^ (a 
•''^fffte' WMdll i^ tidihe vahie in legal estinm- 
^jtlon.('|i)yantf at once laying the estate open to 
I. .^ij^n&tion by the ordinary modba of assurance. 

, •* - " * * 

(p) Wilm. 27:9, MO. 
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Amen? ofDecimans since the time d/LordKenyk^ny 
in iDhich ^^ Heirs of the Bodjf"' utieJtpbinetf, 
have been held to designee Childreii. 

Genercd Refnarks on these decisions ^ imA the 
Principles which theif . threatened to Introduce. 



OP the decisions^ since the time of Lord Kenyon, 
in wMch the words " heirs of the body" have been 
held to be restrained, one hal^been reversed in the 
House of Lords, (a) another has been denied by 
the same high authority to be law, (5) a third is 
sta;ted to have been a surpitse upon the profes- 
' sioii, (c) aud we ^all presently see what degreft ttf 
credit is really due (io the l-est ' * * 



; .;.'.'1U/ 



In the first of theste cases; Doie dl H^lcii^i. 
Ironmonger, (d) Ike estate bf freehold limited 'to 



V « 



1 



(a) Dde V, JessoB^see Jessont^. Wright, 2 Bligh. 1. 
' (b) Doe V. Goff, Ibid. 
^ .{«> Gr^tton V. Haward, see 1 Jac. & Walk. 5^6. 

(rf) 3 East. R. 533, (1803.) 
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the ancestor, and the remainder to the heirs, were^ 
bjf reason of their different qualities^ incapable of 
uniting. The testatrix devised to G. B.^ and to 
the theirs of his body, testatrix's real estate^ to hold 
unto G. B. and his heirs for ever, with a proviso 
that if G. B. or no heir of his body, should be in 
Great Britain, or if living should not come into 
Great Britaii^ persoogially to claim the estate within 
s^ven yeara from testatrix's deaths then the execu- 
tors w^re to receiire aad retain the rents for their 
own use for ever; and at the end of the said seven 
years, testatrix devised her said estates to G. H., 
bis heifs and aligns, upon trust to receive and 
apply the rents for the support of S. C. and the 
issue of her body, lawfully begotten, or to be be- 
gotten, during the .natural life of S. C. ; and from 
and after i\ie decease of S. C.^ then upon trust for 
the nse of the heirs of the body of S. C. lawfully 
bfigotten, or to be begotten^ their h^irs and assigns 
for eter, without any xespect to be had or made i^ 
regard to seniority of age^ or priority of birth ; and 
in default of such issue^ tbien in trust for the right 
h^^jrs of A.B. fqr pver. Lord Ellenbofough said^tl^at 
ajl S. C.'s children were intended to take together, 
'^ without reg^trd to seniority qf age, or priority of 
hjivth;'' that mjist mejin tha^ <Aey should take as 
JQinjtrtei]tants ; and as the father of the? lessor of the 
plaintiff died before any severance of the joint- 
tenancy, his children could not take. The counsel 
for the plajUitifT admitted that S. C. did not take 
^n estate taiL inasmuch as the legal freehold was 



''^^^t'ik'fti^iiie'tHagy, ai^d'the 'fesWfes ctJu1a"iiot 
felffiit i?5e''co*fi<erftf.^'l!h^"ttitf'Httiitdtibh to*tKe 

toMy^eWiig thV fleseriptfo* of heir of the'tlftaV 
fef'^S- C'M'h^r 'dktKf * ■ ■ •■''■•• 

I 

* "''f'rffe clause '^'without any respect to be hdd, fttf>' 
i^li^ iifi''tiUeiDf)t io foist iAto tbe niccessidh quiilifi^s 

^whfijh thefew Will not allow of, knd ought; (a(*6t<*- 
ihg to Lord Alvanley's dofctrine, theit '' mei*e words 
'of condition, describing the order bf suec^issioh in 
which the devises ^re to taike place/ are riot siiflRcifeht 
to 'vary the technical sense of th6 words 'heiM' of 
iU6\}ody,'-')to have been disregarded; norweVe 
the superadded words entitled to any weight. ' 

It matters little whether we reject words, or 

* rendier them nugatory by construction. The rea- 
soning attributed to Lord Elleriborough denied all 
operation to the words ^^ withoiiiany rfesp^ct, &c.'- 

'for if the "testatrix intended children to takfe, they 
'must necessarily have taken a^ joint-tenants, iFor 
^Vatii of words to create a tenancy in common ; atid 
^v^fceffceY ihey took a^ joint tehants, oi* tehanfi in 
*5iomiHdri, they WouM hare taken without irfegard 
:tb s^iiS^riiy ^ of ' age, d^pi^brity^ of biri^ "The 
;^'Codt^t^ 'profedbly rea&oned thus i— Th^^^esfetrix 
** ^contemplated a faking' \fithbut respebt' to sfehio- 
,?«?t3?, iS^r^ hut heii3 o^ the body cannot^so take; 
therefore^ the testatrix must hjeive meant other ob- 
jects, and most probably children. On^thc same 



^^.^-p fl^^ir heirs i^KwsigM fqr .e^^^ te^j^ 
^mf^iM^ M .?efp9yUy ol .^g^, and ,^mpiy^ ,^f^f 
^^^, the ^ Court, \t\mt icomerso bav^ co^ptrued 
*' children'^ to mean '' heirs . pf the body ^-''^nd 
indeed this would be the less violent constrfiC'^ 
4.10^ pf ^the Iwo^ since /' children" (e) moyi act 
^lifk;!^;,i;irQrd of limitation in a will, without ex* 
~PF^99 wo)rds. of explanation^ although heirs pf 
^jtbe body cannot (as we have seen(/)) he cut 
^^giyvuljtp a mere description of individuals without 
I ,^ ,d,eairest evidence of intention. In fair con*- 
stru^tion^ the words of the devise import succes8ioo> 
^»(ithout regard to primogeniture^ a descent con- 
trary to the common law. If the testator contem* 
plated children^ the qualification was insensible. 
- . . . • • 

\. The words ''in default of «ucA issue" passed 

lannotic^d ; though^ according to the doctrine laid 

down by Lord Kenyon in Doe v. Smithy (g) and 

; other cases of that class, and adopted by Lord 

,ElIenhorough on other occasions^ thesie vyprc^s ma- 

1^ i^ifcsted the testator's genej^l ipten^tion.thjftt th6 

^.^4eyise oyer should not t^ke effec^ ^11 , 11^1? .^spfl^ of 

J, .^. p. shojuld be. extinct ; ,^ik^ which JF^tentiqn f^puld 

3 j4qnly 1^ effected by allowing the h^Jrs pf the body to 

if\^^J?^^f^'"^^^^pic In.Pleri^on «^, yickei?9, ^A) 

^^j^.}]^ere, the. exjpr^3sioii^ were rnqrc) fi^yo|r,^ble to a 

^ '^ \e) Seale ». Baxter, supra^ 43. ^ilde'ff cake, 6 'C^. R.'l^, 
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jietlti^p^ cottstruttion of the words '^ heirs of the 
);»>^/' I^piri EUenborough asked "How do you get 
j^fftthe wprds 'ia default of aticAissue ?' '' (i) 



n> 



, ,]^f,tl)is case were to standi it would be an autho- 
arJBlgr* fw puttiag an interpretation upon the words 
^^hfiiis of the body/' when not preceded by a free- 
hold in the ancestor^ different from that which had 
obtained where the freehold was limited to him. 

In a subsequent xase/ Doe d. Strong v. Goff, (k) 
certain massuages were devised to testator's daugh- 
jtejj M, G.jEtod to the heirs of her body^ lawfully 
h€^ptl^&^, or to be begotten^ as tenants in common^ 
^ndiiot as joint tenants: but if such issue should de- 
padthiis life^ before he^ she^ or they^ should respec-; 
tively attain their age or ages of twenty-one years, 
th^fi to J. M. his heirs fmd assigns for ever. And 
by another clause in the will,, the testator devised 
jPther premises to his son J. M .^ and the heirs of his 
.body> la^wfitliy begotten, or to be begotten : but if 
J. M. should die without issue, or such issue 
should all die before he or they should attain 
^helrag^.Qf twenty -one, then and in such case, 
,b9 Revised, th^ same to his said daughter M. G. 
.QUd to the.. heirs of her body lawfully begotten, 
or to b^ be^tten, such issue if more than one 
to tsJfjd as tenets in common, and not as joint 
tenants. It was held that under the gift to the 

(0 Infruy Sect. VII. (k) 11 East. 668. (1809), 
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heirs of the iody of M. G. her children Wert ttk- 

tided as tenants in common. Lord Eflilnlboi^oug^ 

said, that the proTisioifi; that the faefru of tlHe'hody 

should take as tenants in common^ and not as joint 

tenants; shei^^ed vei^ distinctly tbat the' 'testator 

was contemplating something very diffi*veht'fr6m 

an estate tail ; because an estate tail^ if there W6re 

•s6iis, woiild vest wholly iii the eldest son, to the 

exclusion <)f all the rest, and upon an estate tail 

- therfe Would be neither joint tenancy, nor tenancy 

■in coftiindn; and the words which followed pud it 

* 

^poHt all doubt that the testator us^d the words 
'•"heir^ of the body/' not as words of limitation, but 
4s equivalent to children or issue of her body, to 

-give su(;h children a distinct nnd independent in- 
tfer^st. The words were, '' but if such issue should 
depart this life before he, she, or they, should re- 
spectively attain the age of twenty -brie,'" then he 
devisi^d to his son in fee. Whom does he mean 
then by such issue, but the persons to whom he had 
before referred by the description of the heirs of 
h!s dattghter*s body ? And when he is cofitem- 
plating the possibility that he^ she, or .they, mmy 

• depart this life "before twenty-one, {I) i^owbdm can 
he be referring but the immediate children of his 
flaughter ? In the devise to the son, of the ertate 
given to him, the words '^ heirs of the body*' 
were perhaps used in a different semCy at least 

(/) Not "without issue," so that the issue of a child dying 
under twenty-one would be left without a provision. 



^49 iiwwniiei 4hiA .tlje. testatw. n^wor, Pfi*«W in^^ft 
iifleBflQdiittwfc any pwrt of tb* ^t»t^ )iY^e;iy(i9^ 

«hau)4 1|^<> over te^. .the . fion^ ■ bo long, m \herfi,yffff 
«D9.y descendad^t of the dajught^.. , But ^ow pp^iUi 

ih^s Court $ay .what wm .^he ti^^tsitor'st 4p1^f9iit|€|f|i 
'4kfm :ft>'poiat& tupoa wJ))cb herhad i^^ 
M^sUpn at/9tt? The Courl. bad Jpaked thj^ugji 
Hhen icfiiies wl^illb hia4 bjoen ^ed; aiid did :iiot|9^ 
Akttdtbajr 6kioi4il bri^k in upoQ^o^j^ of, .tjbi^n),,% 

4l(il(9»g^4}|(Btil^ the/ichiidveQ of :^|v G, topk es^iafef^A^ 

Upon the citation of this case in the tiduse of 

XiOrds, in Jessoti v. Wright, (m) it called forth an 

^« *^■ '•;"» ♦, < . 

(fff) 2 Blight. 



li0fid<^ip^b$erve(t/th«[t Doe x*. 6off «i«t»4ii ItPlHl 
if^WriiiHic^with prece^g eases ;'llmt' in 'M^^iftl 
^es U'lii^a Been clearly establisHecf'tliat k Aei$M 
, {b^K'!' tbriift, with si subseqtieiit HtMtMibn^'ltM 
Vtfik ^his body; created an estate fail, Artd ttHK 
SiSl^^eht V^rds, such as those eontaihed in lli^ 
^f'fise "in Jessdn v. Wright, liad no opemti<)ll'1<> 
p^Vfent'fte devisee from taking an estate • tail>; 
Vii^fM'Doie V. Goff there wcire no such c^bse^uent 
U'oirds, except the provision in .case ^oh isove 
4h6tiM die under tweiity-ofne, kitro^clitg^the gM: 
^y/hr) that this seemed to his Lordship tor fit frohl 
fr'^Oiintitig to a declaration that he^^id «id(;4n«tiA 
I fteifs bf' the body; 'in the tet^hnical • 9le«ye!ioP>i|}ffe 

I iM^, that he thought it pecaHwrly 'eAeWed-'tliiit4ie 

ifid'i^ Meaii ; that H. tviduW' b^eirM«e ^^wb<% 
IhstaBIt!. If the' <i«j«etif drd'iim>tak« Atf^MtMb 
'tdifj it%a^'tierf^(lylMtndt(iri(lli#llMRidf» Al«J[ l|t«l 
Vatitie"^^ lltld^^'t^eftty^MKei'iiifaa^' W imofHi'^ 
%fi6a()6'lAV^'fl[<stiMiMft<'Cbilc«^tf lllftt^atofMvMtj^ 
one the children would have the t^^et* ^ l^OMr 
,ation:.And that it was impossible to decide, the 

(m) i Bligh 58. 



m 
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erne 4ien before thek Lordships^ without holdi9g , 
tll&t<Di0e V. Goff was not law. The Lord CbaiilT . 
ceHorObservedj (o) that Doe t?. Goff was difficiUit 
to be feocmeiled with the decision they were, about 
to pronounc^^ he did not say impossible : but that 
case was as difficult to be reconciled with other 



It should seem^ however^ that Lord Redesd^^ 
had ni^concdved the effect attributed by the Courts 
bdcimr to^ ihe words providing for the death of tkj^i 
issue under twenty^one ; at least it appears to.have^ 
been contend^^ (p) that the children took, in. fee j; 
and nothing can be collected from the Jud^eQt 
which favours the supposition that the chiliirea . 
were considered as taking only life estates. If it 
had been necessary to decide the question^ there . 
ca& be little doubt that it would have been held (and^ 
properly h^d) that the children (supposing child- . 
ren toi bi^ the objects) took the fee: hut as the. 
plaintiff was equally entitled to recover whether 
tli<i^ cbikiren' took foTvlife or in fee^the Court w^^ 
not called upon to pronounce any opinion uppiij 



{' «: 



i% 



(O) ^i^ligk *5. 

.(p)/B^bia3pn,p,Pfej;3^9 Ea^t, 1^ {supra 66.) Poe d. Wrigbt v.\ 
Cundall, ibid. 400. were cited, and see Frogmorton d. Bramstone^ 
Vi, Holyday, S Bum 1624. Merest v. Jaihes, 1 Bwi. &C,9\pg^ 
4a4v 'kifroy 143f. n. Toovey v^ Bassett, ID Easti 460. i . r. 

(q) "It was decided in Boe tr. Goff, that A. was only/teii;i«t 



v; 



SECT. IV.] UPON DBYISSSTO ^^ HEIRS OF THS BODY." I9ffl 

On reference to the ju%ment of the Giiffliiii 

this case^ it will be found to proceed throu^ouAi 
upon the assumption that '' heirs of the .body-^ » 
meant children^ That point beings concedec^ 'Ak€^> 
reasoning is strong and triumphant. > i , 



" I 



The contrast between the language of the Court 
of King's Bench^ and that of the Lords^ is remark- 
able. We find lawyers of the greatest emitteaca 
relying upon the same expressions^ as affording thc> * 
most distinct and conclusive evid^ice of intenttMasi • 
wholly dissimilar; the Court below aaserting tbi|t 
their decision would not break in upon any fonqeiEt' 
adjudication^ while the Court above pronounced it 
utterly irreconcileable with preceding authorities^ 

• 

An adherence to the simple principle^ that a de-^ 
vise in clear words shall not be affected by repug- 
nant expressions of a less settled operation^ wbuld^ . 
it is conceived^ have prevented this violent cqIt 
lision of opinion^ which must tend to detract litt 
$ome degree from the authority of the iftf^rioif 
Courts upon points of thii( descrqition. There 
will always be Lawyers^ whose course of study^ 
and habits of thinkings (r) will inspire them with 
a strong devotion to precedent^ and who will fnpt 
be found wanting in ability to vindicate^ of'tioiitage 

foy life, Ifith remdiidei* over to her heirs. of her bl|d^,,cQiKfi(4$(|fd. 
as children, tis tenatits in fee by implicaiiaa, subjecl t% ^.liotitii 
allon dveiv hj executory devise." IPresti Eat ^4>' H (y) , 
{r) Suproj 73. w. (c). 



l!28 REVIEW OF MODE]|K DECIB^ON^ [»EC5{f ftt; , 

to maintain, tHose established rifles;, withwt v^l^^ 
propc^rty would be an idle T^yord. I)eQiiiooB.w.hi^^ 
9tand opposed to inveterate practice, or the curr^Qt p£. 
iatfaerity^ can never be forced upon tlie Prpfe99^pp. 
This has now been j)roved in so many iqstances> 
(as in the attempts made in the time of Lord Mans- 
field to introduce equitable notions into cou^is of, 
law/ to shake off the relics of the feudal^y^eoii . 
(specially the rule in Shelley's case, and in oi|r pv^n 
limes to break in upon the principles th^tgi^liidecl^ 
the application of that rule, and to disturb . tbe- 
settled doctrines respecting attendant terms, of, 
years,) (s) that we may hope the period is at length 

• • • 

^ - • . . 

(«) See Sugd. Vend. 0th edit. 389. " Lady Radnor {broisght 
bill to have the benefit of dower against Vandebeudy, who pur- 
chased of Lord Bodmin, her hasband, and to settliis terra out 
of the way j and by the decree before made, Lord Jefferys in- 
dined to give relief, and did set the term out of the. way, and' 
direct she should bring dower at law : but Lord Somers reversed 
that decree, a«d upon appeal to the House of Lords* the' reversal 

w«a>iaffiriBed. There was great doubt in this Court, and so in 

» • > • • * 

A» Hottse of Lords, and there was a great Inclination in tlie 
^ouse to reyerse that decree of Lord Somers : but when the 
counsel came to the bar, the Lords asked whether it was usual 
for conveyancers to convey a terra for years to attend the ia- 
heritaoce to prevent dower? And the counsel, with great 
CBBdoar* saying it was, the Lords affirmed Lord Spmers's d^ 
««e«'* Per Lord Hard wicke, in Swannock v, Liiford^ &>tL 
Co. Litt. 308. a. n. 1 . 

Yet in a late case Doe r. Hilder, Sugd. Vend. 6th edit. 41 1^. 
^ Barn, and Aid. 782. where the Court was assured* that it W2i« 
B0t tli€ practice of conveyancers to assign or notice terms on the 
•ctrasiOK of a marriafe settlement, tha Court, after taking time 



efWi«^;^'<rHteriftg'e3aifeip}^^^^ so many fi^m^* 
Wi» cofitiAce tie miisi zealoiib of the fafiW'^S 
i^iifch' fekperittients; knd induce gerilus eifheir'fe) 06-^ 
sit'v'^ the nknroW Tioiinds prescribed to legfal sBecu y^ 
Vdibiis, ot to choose a'field t^ter siiifed to its am- 
blli^li:' * It seems extraordinary that judges wpor 
ri^iltty' maintain the technicalities of special plead- 
vA^^^^Mdeh i^egulate the remedy,' pronouncin^g* Ithem 
(Si'^Lbrd EHenborbught was wont very justly tc/ 
cH>);'^9ential to the conservation of the laws'bf 
Clf^Iand^ should not adhere with eqiial strictness: 
t6 the rules of property, which confer the right. 

* • • ' 

Thej next case which occurred. Roe d. Clement 
trr-Briggs^ {Jt) did not render it necessary to giv^e^, 
a decided opinion upon the effect of the ,wpj^(^3k 
'\ heirj^^^f th,e body'/ ia prefitiog^^ an e^ta^; tajl^jiv 
the^firsi' taker, r .-u. 5^ 

It was the case of a devise of certain burgag^^ 

to consider of its judgment, appears to have deci4ed ypj?^/^. 
assumption that the practice Qould not have been accuvatol» 
stated. The fact, however,' is within the l^nowledge of every 
pi^fessional man who has nad any thine to do with the prepara- 
tioB 1^ a mairriage settlement. One of the mis-chiefs of these^ 
}mir^ifl4Mtioiis is^ that no^practitiQiier .can fix the precise period 
wSm the act must be supposed to t\^ve takej^ 0^.9^r J^^'^^^^^) . 
Wi^^i^Ves.^SQ. si^ira l/« is open to the same, ^j^ptfon.^^ 
Contingent remainders maybe lesfd or ^guitable^ and consp*' 



c^otiTeyBnCe of a legal fee is to arise. 



tSO MS^nw err notiimn SMffi^iif 'i j[)s£fi'r. 19^4^ 

nies0uages> Aa t^ testator'0 mii R:fOJ;fifar fab iifi^; 
and after ^bis ' deoeue; unto the Iiefr9ix>f 5tfiie bddji^. 
of R. C; h^^Miy htg^iimy^ovto^'^h^ 
equally ^ambn^ th^^ab' khotiM^beiiheii^linri^^ 
share iind^httre aiikev' Also^H was testatoifftfostftetoj 
will that in eas^ W. €. die without : isMie vlhvrfuMjr^ 
be^tteli^ or to b^ begotten^ thetr aftinf bjk decmecn 
the testator derised th« said ftiesrwagOB^ li^c^iiintoi 
the heirar of the body of testatw'&itdn^ J.iGilffWH^ 
fiilly begotten, or to be begotten, fbr areiyihabc^: 
and dhare ahke. There was 116 castom Of elttaifingii 
Lord EHenborong* daid thai wheHiei^ thte was te#%^ 
sidered in the nature of an estate tail in R. G/ Itt 
order io effectnate the genei^ intent (tt the tesfea*^ 
for iictrording to th6 cases bf Robinson v: Riibift*- 
son, (u) Doe d. Codk iy. CodptVy (x) Roift rl 
Grew, (y) and thfet clasi^ o^ cases, or whether it 
was considered as an estate for life in R. €•, whllP 
a contingent remainder to the heirs of his body, 
or children, living at his death, in either Way of 
considering it, the lessor of the pkintifT was bar^B# 
by the recovery suffered by R. C. 

The cafee iof Doefe. Ooffiwus irellecPtip^n^iii^^ 
gument ^against th^ <Ero«Mtfu^tibti^ ^ m^Mterlmik 

in R/O: J whi*h *eM»»4b^*rtrt^b Iwsfrfc'aie t^^ 
struetJon. ' A-'*eVlse to 3*i^ilid^^»«h tefeii- of'^hlf 

* 

(^) 1 Burr. 38. Jnflr4fy^^el^YlUy,\: >^ : <.? . 
iSf) 2 WiU. 323. Infra, S«ct VII* 
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h^ mi iKftlDU; liTWir <tlibi§ decette, j(z) or to 
A^A>M^life>iitt4'iaitetfYkii'f4a^#iiM^to4iis in^aot ov 
fifBk)i^4a}fin(*th%>einffAu^:X^^ is an esbite 

ti(#iiii2Ai;^(niikl»Stirtt6flded'withUup6mdd6d words 
ofifimilttlfoif ;) and k «ieeiti^ im^tsiUe to contend 
t|itttil»^jdlBiiii» to>li^ts ofiitba lM()}^<(inethOt|)iiii«d) 
^mmgf^b tfiit dedeaflie Of tbe filtM'tokeriia restrained 
to)rtli6o|ier80^« 0r^por#on« tM$tmjatw^ng tbO'de^ 
«c«iffti6h. bff^beir Od^ heirt^ of the. hotly * As to tbo 
mdifldti^rtioii ofi cb^Mrepi th«(t ooftdtruatton coald 
bf^/rttftWtadtoTonly mth ihe ¥iov^ of aaiisfying tho 
Wf9ff4%'ir^^»^ly.'AiQiM«g:4t them sliai'<6 and ^cibaro 
ti)tkey/%fiii{ f0V6nt> hatveV^r, all the wordi^; as th^y 
tt^cidi <«M^t bate been datkfi^ ; for if R. C. bad 
kifl(.,iai(iier only a daughter^ and tbe cbild of a 
d«c^^ daughter^ the dangbtet and grandcbiM 
^oftld l^i^ve . answered tbe description of heirs of 
^0^bpdy tllen liting^ and would h^ye taken as co- 
parcetiers in equal moieties. There was not^ 
4t»e<^re> a &ip pv^nce for changing any of the 

') ?» >>' ?> rv - . '. ' • 
Sir WiHiam Grants for whose opinion the Pro^ 

(z) llichards v. Bergavelmy, 2V««, JStt4. " . .- ' 
(ir) 8 Vin, 23S. 

e2 



unoe^. oIp Ili^tiSMii^llllaAfctimM andJambin IVinr^n^ 
mm% 9£iiiirMt0i(ftiidhftr<iiii4^ a&e rffci^xiea^bidrii 

tatw*$ i#lde^t js^«» >l4<^d^Q.i.bH»lmi)^^jii(|i4oaiai^^^ 

»gQ.pf t9r^eikty--on«>;/fMr|dvi{i cm6 jKif Imb dcntlidbefoMi 
that t^DB, &onv. Uhe ^tinae .he ivqiM 4iwo>itiriie4[ 
at thai age« if he had lii^ ; the ti«^IOFiifa^(^(iitf^g> 
}ua iatpiitioQ, to h^ that, if H. A^B^rBhQiiIill>jAl> 
uader tweaty-i^iH^ or ^thput lAduejcfKod the«!M^ 
pl^ntat^opfT^^^ should Ihereby getto IiOr4 ^*sr.^]m 
sl^oml4 gay (J^ ;«4k|-$Q()Qi4:4ia4 inlJ^Wt^ 
cim^^J^ Ills fiMJd SOPH ah9«ild |yi9pei}H^?dw bdforfs 
they?J^n:iv^ ^t,tlt0,.r€ifcjetfY§^g^ft:qi5 tw«AyfQii«u 
hct ,dftvise4 tbeiaaWi pl|!©iiit«)t«ii i&pi. ta-bis ^^mf^tUb 

F. A. B.^ her heirs and assigns fqn^ofi.?^ Aftcbfticr 
directed that in case his sons should sell the said 

Th€ case of Doe v. Goff was pressed in. nr- 

<ft) 1»Vm. 170. 0^l^ . Ac^ T>*,^W<?. {3) 



guttfefit4rhavit%4 elbtti^rcieAlblfeiiice io this cMe, 
Bm&^bksaimg flrt^rbng^ly ngoiiiit' the if>rm« deeisions 
b^ 1 Sidrd f 'K^nydn . But ^ tiitt^ Master af the Rolls 
bxihL'^ai ^Hi A. Bj todk acii iMAte* taM^ observing 
tiifett^6a&9rGiiff was Evidently dkrikigutsbaMe from 
^ former oases/ and firom thi8> aad^tbatthe words 
kittrcMkiting « tht deviie over could not possibly 
imMi atly tttingbut an estate tail> and that the in-< 
teiBlM»iof "preibftihg all thel issae of the first taker 
ta A^reiMitidennen could not be effectuated in any 
Miir ivajklam^ bfg^ilring an estate tail. Whether 
tlM tosisi^ ^frais iiv fict so evidently distinguishable 
lrolki'iiDo6A^.Gatf; and ivhether the words intro-* 
dai^ii^^liie devise eirer were essential to the con- 
Aiilictibav OF not^ is less laatwial since the latter 
<blse/iti ^ Which there were no such words^ has 
«^s^ to be law. If ^' heirs of the body'' had 
b^enr^eoiKBtraed eltfkiren^ it might have been con- 
ll»ided that ttie woid '^ eBtates>''' even though used 
aam^wi^i^ of refeiwice; (t) iMtrried the fee^ thereby 
dbikimg ike objection that the children would 
tritoAsAp life only. 

^ifOUt imtM^tt4a 'ikiW )»l«d'tO ii d«disioftj Oretton 
^«iia%abayf(tQ WMo&%kWtid'lb'lMl6«eetr^'8ur- 

open to much observation. This Wad a case di- 
rected by the Master of the Rolls for the opinion 

(c) Si^rA, ^50, «.(*)/ ' 

(ef) 3 Marsh. 9. S Taunt. 94. 



of' ike Couit of trnkmoWVim, nfbitHi'^^m^^m 

of Wtte^ (o be Ibw^ begtfttea lif ttW («t^>M> 
faM, td'b^ ki He^ owA diapdaaf. ' ^« Jii4i«i; 
(Gib1}sV)Q: J.Vllealh^ ChAiibre, and DidlB«/U>f)(a^ 
tified that ^./f. (od&aH ece^te jbr' 2^'t)^i'i^iHi 
fAfliK ead/b of her aix. ehikbvn. took ':i^i^''iMe\i^ 
afeestrnpleinr^ttuauder ea^tetarU ^>ontne'^• 
ther'alifk estate^ inane tmdiviekdiix&ipdH^ike 
• said prejhiaei, ia tenant* in eomnuOi uMh 
Jine children. ' This certificate', was' confitMMit^ 
the'Master of: the Rolls. («) 



« • *»# t 
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;0fi tbe citatidn !b argument oflDde«iSiniCii^^) 

' doe uV Coo^er>. ^g*) fttet Pieifso^ v. Ti(!Ktci-;!(|i^) 

^ fpObwed by sbihe obsfer^laQdOB on Do« trj Qa«/(i) 

Gtbt*; t>. J;. Vetriai&ai ifltetJ iil Doe «;fldff tfel« 

W'iib''d4ike''oVer''in'de&blt bf'^^^^ "rfbcHHiiM. 
■4hat 'cUskMtM 'tK%' s^ei^h' of ^^^^^ 

of Lords, ,,. ^ X />. 

• Hi-.-,biafl i:u>t «>(!3 j<j/ i„|: .,),•„ cSot.ijx.j ot s^vjO '0) 

(0 tt^i^r "■•'• •■■■■• -■•-^ ••■'^•"'' • '•■• ' .,'"<■ 



I 



e^lpp(f;»ff)li(>%of the >Y<)|r^f/':ift.4^uI(^of ^ 
jkjwfn.) tewjfujiy to be jbegQttenibjy me>-'; Qr#t least 
4^^.8i^..p«lfeif of !di)^/»»l, yras to arise ji^nly fn 
jlHffi^He)^ of there b^ng ^O child to take at the 
,i(e»taA9p;fi^.4ffatli ; and that therefore, »n ?8ta.te ,^!, 

;,ii|tl4l!^. W^V^^ 'l^^^^. conferred euc^ power of dis- 

.y^^i^^n^ iiotif UbstandiDg^ 4^e exiitence of imie, 

^i(i[ftal(A^^T^ been contrary to the expresa . intent. 

\|t)|t^^i^miittiqg that the testator dfd not intend an 

^^^i;t<iHt9]Jl,iii the wife^ was it clear that he meant 

^c;hH(dr<m to take in fee } There was abundant au« 

^tj^ifi^itylto shew Jthat the words ^' share and share 

yfii^^if) mpre than one/' were not sufficient to 

overturn the previous words ; and^ indeed^ those 

words might have had their effect consistently with 

; ^el^gid meaning of the words heirs of the body, (k) 

Whe vroi^ ^Mn dejm^ of issue'' wer^ stronger 

ih9n wocds €9q>ressive of a dying without leaifing 

f^iw^ y^ w4thouitas^e{, ^d ^nejit^f^r thc^r g^neralil^^ 

^m^,^ legia/oi:ce.ftf,«if| e^ptpff yrfij^^^fyf^^ik^vrM 

,<fl^iii>fiSlf^re^|a^^^ w;o^d^//,fj9;^.beg^ten 

(k)Supray 131. >' >.i • 

<0 DevfBd to t€8tatoi^8 wife for Ufo, mud after her deatli ta 

husban^'f ^e^j^h^^prjthin wUeh tkeWife mighty have had isflae by 
him. Piatt r. Fewlesy ^Mad. and Selwici^* \ 



sacdefsktOr^ofi jheahirsidftiavi^ifiroaii thoi^ sdarriea* The^ 
words "f^i^dbftQbiheripvvrii^iiabiloial'^a^ 
either to pass the reversion in fee expectant on the 
€Drt4il»>tatf}fi«^ to /etfofis^aika^illmi^y todifl^^ 

y§niiM. ef(IViiepr)'i«:ek{ratn iiMvima M A^ f^HUiCi, nH^ 
I9«ind«p4t ^ftie||iiii«f(A.'ld: bortty hkgQtiin> kiyfl^p 
r4mifmderit(>i4hbi«ig^ Jttnt» of A./ herss^ir^n^afii 
^(bitUatcin>4ie4iukt>f ;i»»ie;toJi^ beg»ttto 'iijtrBiiH 
t|\^ ^tutoisbtill ;ba.bt jlihe ^disposal of t|ie Jflirsf>?talcwi) 
^ i^i^6t^/lj^ ,c»i«te^«pf)€^ oiR Ihe Mshde Ixiiitmvai 
bfteii;r^her?inore ^barren of cil'GiimBtaiicc&an Mpnt 
port ofrthi^ ieonstffuctioii at wiikh llie Oeuit amr 
rived^ tban any of the precedii^. (m) It ia no^M^^ 
ifl[ipQSQibIe to reconcile thk decision with the jm»|M| 
ei^x{i\^. tJie general intention' collected hcoi tbe^ 
im>r4i^ ^ iu de&ult of rissue/' ^c.) on which the d^'*- 
t«rminatia9s in Dm r . Sinith^(n) Doeo/ Goopef^^) ^ 
PiieKSitMik t;. Vichers^ (p) Frails: v. Stovien^ (9) and- 
Oth^i/Cdt^j'were^pbeed by Lord Kenyon andr 
l4CHf4>fi}il^boi^ugb^ tlian^ it is to rec^iicile that 
]p^tk^i^e^ym^\thtK\t^ hefr»^ 

o£i.|.b#f jbQdyi. M»roo£ la igift Icnr- life> rcmaittd^i^'iti^; 
P^iOMiwr |»iirten9ija8i pinKohatseiSj' And In' deftnui^ 
of issue of Ibir ::» fini^ ^ tidcfefii tfum,* ^ «u^ « settled' ' b j^j 
the train of preceding authorities^ which (to use 

(m) '^^ Grettoii v. Haward is referable to th^ same ground^ 
((/e. -ds'£K>l9 V. i(jr6fr,') Bameiy^ ^he absence of Intention to entail^ 
and tlie adequacy of the gift to pass a fee." Prest. Est. 375. 
(«) Supra^^Q. r/,^ , .i^l H^Mft .': -i o^J : o) 
(p) lb. 114. <g) 3Ewt* 548. .*!/>?«,. SttOfc y>> 



fariviiigcpfiiQBettncbd tt)e 3aw /upon ths^ subject. 

3oT^WieM6 ofvCroinpiduWdoUey'i^. NoTfim}oi(r^ 
mnwdmptn a ilevbe^of gttt;eflbuiil lands itoteitat6tt» 
wife <&if lii^; ind'altef^librid0oett6i'tic/4ii8 4hf*r 
nefihfflkrmtWiiiiii, and RVdiring (litik< t^^otive 
lit9SiiiiMi^>Miaiit| 4n cenmbfts/ondiaftir « their ver^ 
«p6:t(ile .oteMise. lie devised Ibesliilreofr Him m' 
tjmaki BO^dSfinQ unta the ^ btin • lawfully ismtng df 
iBsmtid^ their body and boifiet rei^ectively^ and if 
mtfee tiiaffi^oniBi> as tenants in eomnuMi^ and if but 
one^ Aorsucbohly <me^ and ta his and their heiit 
aodi assigns for ever ; and df any of his 6aid ne- 
phrtNrs should die without 9Qch issue; or leaving 
^my mchy Aey all should ifie wkhout attaiimg 
lwti^rone,\ then he devised the fiiliafe of him and 
th^ «K> dying unto. the survtver^iufid survitorof 
h^Stvsaid nephews^ and the heiis of the bMty tof 
i^eb surming and othet lie{ihewy as tenantt- in 
QQMmon^ and to hold the sime ^«S'befbra dft^etted* 
j^ Ifiithe 09%inal .shai^^ aAd^^ i?iritfa ^ the ^ ^Hke e<Mtin«^ ; 
g^n^^lQ^ Hjlf yivoi^hip ont tfi|ilitrd<of i iBsui^>^>^iEitid^ foir 
i(i{MA^>Ior in )^£El^kl olatoo^ issueiifihifi Siid 1^^ 

|^V^ft$> hiaOVK9^iI%htfld3it-8Jfor '^H,. !s 




(r) 7 Taunt. 362. SSfardti. ISi. (ISlWv ''^ ^ ^ 



(;i98". ^oa«Wi«rr?flf<IMK>W«iWWW«#*f'j [w:^. *«•] 



bill ckildten afbev him too|( 'm,tk» .{Mr«p^««fi.;, .^,1^ 
devise was to W. for life ; and if he had pfaildreii 

-m4 i' if Me '»&r ho eMiar^y then thy estiile mmH 
^'&Mlie'48Ciitotf'r tf«i)h«i^s I. and «/ ^%t^S«^«fl- 
mmi ^ '^'JhaiMls ("added hi¥ Ldi^b^^Wi^'lMta 

'Wfe mMi <^ii«fttfctioii.- - • ■ '■ :" • ^/"' ^*^i^ ^'' ' >' « 

itn tMfe cd^e l^oe D. Lamibgr, (t) iitid<'1^4. 

Ooff/(tc) were; yelSed on as latithottties sl^aiMi'iiii 
^-estate tdTih W; the nephew r bat ais'thi/ ^^ttt 
'yni not taach deviated by the couns^ irh ^i&ikT 
'■iid«!, ahiwia taken ifop giranted by <£ie d6uit> the 

valtie oFthe jud^eAt on that point ii 'c6ttfa^ieMy 
'lesietied; It is iiettM that neither the' wordtfim- 
"^lidi^titt^ it tentoiey Itt eotaiinon^ (X) hot the «tfpeirr 

adcl^iWdJhlror'Hmitht^h in fee;<^)' Aor tbew6rd« 
' ftii^^'iAib' eskte b^eir if Ibe' issue iftoiiId< m^- 
^'iHxi^mHy-fimiXii) "vrer^ 'diiffi^ieitt^ ivttrt^^'tkie 
^iiSfeSehicifmiV^^eWi %Fihte' b^^ «ieant bliifM^, 






^i^^^-—- ^~ " — *tt- 




Ihe decbion in Doe V\ Lamiiifi: was. not foun^ 

Jm:>i^\'^^bii\ 31U ran 
(0 Suproy 85. (u) lb. 133. 



'ilJl8«lti^Mloi]«flJ<i»gfa<'#lfte fi#HMi<^ciltallte<<Mtei' 

.tviMiiijhhi 'I ' L II, . .'•! •)<!! // i;.f c'ii".M>ii/'*lJ 

tural life^ he keeping th($. ,tm|Idii|g8. m, Uawit^t^ 

repair, and from and after his decease^ unto the. 

^^Tgi pf|,t^ .l^odjf qf tjafi i^aid,^. IV,, lawfully is- 
n»»iPg»,w .«»<;h shades. agd prffportjoAA a8,he^e 

^^^ ^'K?' W- ;hy deed or wilI,.fhoHld fq>point{ nqd 
.|i(i^;:^s^^ of a{^9ii\tivei^t> ith^n tp the heirif;0C,the 

Mjiof thj3 said ,W. WJ^^vftdJiy issuing, sisre 
,<Ul4.8J^re aliV«, as t^ij^qt^in poinm^n-: <ajwi.if,hHt 
flSie.cA*^ the- lYhole to . sueh. gajy, cAiW!, ^aod. frr 
i«ffj9t¥«wft ?^u^ sto teatsi^pr;^ own ijight.Jjfjif* 

■isi^gSf i4«Pli»>fl&i*.ft;give.5J^K|y o^WRR. ,V^?y,|^M 
Koni we ju^gmesl, 

flon 17. Wright^ aBtigir^. UV . , *iV, t»t<^«^ Xyt i ^ 



pi^dg^ ?{ >Ht, frWv 4b« fc»g»««P «l»* inteftftio*/ 
of , ^,;ie^^c^, A9 4Jw will before «s f Olf) it» k«i4;> 

4i)ijd i)i> ^^1 titQ{)md,9n rjcadiiig this devide^ to<aayl> 
tbai, tb.e, words .■* heirs .J^f Ute .bodj^' >itehudi; ki^ 
tjieir ^<>r<{iiuo3^4 and niffiiro/ aenie import aifk')tt^^ 
fate tait m^p jetuldreo only. Finrt> there & onf 
power of appointment to the hdrs of thd liodgr;r) 
and^ in defeult of appointment, they are to 
take .as, tenants in Gomitioo* Now a tenaikcyf in 
common is inconsistent with the supposition tbatf 
they were tq take aa tenants iti tafl by descenti^ 
The : testator, gpepi on,: ' ami if l»ttt one vCbUd, the : 
whole to tmchonk. child/ Henee it follows that 
if th^fe,yr^re)it|pri?^ tbstn one, t|ie testator supposed^ ^ 
tbi^t^i^ ;w^i^ld g:o,.,npt th^ whole to one, but iKi*- ^ 
^^.^to^^e^cjbi^ at, ^l^afi^ ;/ W.berewijif theMdj raeant'ft^ 




Bat mat collection and inferencetfuast be.dtKFnr&oin^bB.ifiU^ 




n the miqd 
argament pursued in the ftbove case. 



V 



I .^ 



MAiMi|ftirf>ta(»/>ih«'#<i6le fir ^im^'i^ iimU 

oa(«dlut<6>o6«feMriM4''obJ«ki{V, t^fe. tHi^^tlSH^ft cT 
WbiM&^iuTHIti tiOleimi fk^s^i ^iA'4)f l#MyfiP 
clisii •£ (»»«»/ Wher«''Ai6^'<feViib %irelf Uitri&^t^ 

dffiisioti Qkshbs wUhym>kedf'tftel'ai^'J''f <^!i\ftf 
gm irftDdtiie ^c|B8e0, btactifttse'lhe^ do^^tit^p^I^ M* 
witt coBsteoqUMl as<tlfi8%». We'dderMafn^'niig iii?l|* 
bf A&>tuiiiimk »/ cohimtmfitirhiili tKe tei^l^' 
hjrabetf hat ftirni»h«d."' " ' " * ; ' 

ijBfyky,-J.— •**! agree that where there ir a* 
litHitation to Itie heirs oFthe hody of a^erso^iiVho 
hmvt^Me for life given hhn by ihi^' same \i4iDt 
tlMtfe ireprim^Jhtk words of Ittmtattori ; and' that; 
in eMerto come to a contrary conclusion^ it must^ 
be seen plainly that the testator used the words in 
a diffiereni sense. Wh^ the same words bdctirin ^ 
diflOl^reiit; jiwCB bf the 9a!iA«f will; the Ait 'ii^'tlitft' 

tl\^£P9rs(»ni> ^talungf «vder it) 'must havei liiken ail ' 
pUsi2]iMi»rs/iaa^ia»^rttliasM''orilyr'^ hwk 

iislaM^hiea the^MeiiMj^dfth^ t^^ ^itifrof (he ' 

h«a]^Mh^'^btf^^^aj^2a.^''^*ri^^^^ 

P9^meHt^ ij\hi^ to i^^ bipir» «f th«.;bcidyiQf Wv Wi /^ 
1^4jiif ^tpppedi UM(re>rthefcesuEi^^n%toM'lK^ 

(a) Bttt see Doe r. GoflT, iupra^ 123. And see 5 Maal. and 
Selw. 131. 



tenii tfchitiwfjiiditflfcncffli^ ^ 

iMmie. (6) But we are not driven to the necesnty iof 
ftoM^gf tb kify^fM^fttiMiktoil; t)te<^¥^e thrtfeMMIbf*^ 
pifodfefea/'t^' pat '^ own conrtructiori; ujJ^^ H;iie:J 

taJ9^tia9<t^49l9.|a commfi^n^ which cp4JL(l^n:^,y,«;frH|i9:) 
i£llMB6 ^odkx^were Intended as wi^dsu Jof^^^UmilaH ; 
tli».'^^»nPte 'eai^yhwrerer, doMffot reit^twfye'*} Ym^^ 
tbt! teit&toft^ add», 'if th^^r^ be btit oiM dVlM^' iU^ ' 
whole to such only chfld/' Hert he was proVifi** 
ing fpr the c^se of a single^ child ; in the , pr€c;e|j[,- . 
in^ Uinitilioii Jiiew4% providmg for a plui^lHy^afi^ 

i^otild beiiMli^sir^to tnrv^'ihi^ughlhe eik^s"; bt^ ' 
erf them, Bnrhs^'t^. baVjr, (c) cotries very near t6 ' 

;<d) But not iti the sense ofthfldren olAf^ for it should se^tn 
ihni ^keepitig within the line of jperpetttity, W. W. might have ^ 
hfficliMit id »if tke-tetibtest' kte of th^faody> Pet^xi^i.- 

j^i«aAigbta.rt' ^v.''^i' ■•> !..? "i ?« •'. .i.M »'tt)-. ■' 

ol lOLt: tai|itQi^u#^^«i(^« matipJilR Ot'^'lftie tA»«» ^f life tk>d^ '- 
Jbat^Addarit^WArft u»a»^Attt«it^<9b6h «f theytihMtfdiii^^W*^ 
bsdb ef hay o(^Me.MdtttH thiblfal* PrDt af«l' the teste '<ffMtf' 

aH^ii^intoAer tto^age o# t«ti^]iJ^.«ii^V«<^ aAd^ithbat leiiV^^ 
ia^irMi fiwie of nAy of tlleir%t)d1^^ ov'lit i3^ WathWfc^, tt*'* 
ailfistteK^hyiSfiffulf issuey If aHjr,* shiMiid tukci tW surtifii^^'iof Bt' 
widiiil tsVoyoilrsrkfbilr CMoSag ifito (yossesfisimiof thesM«r^s^ieil^' 
tftt'n^d'S. O^f And his heirs fcft ^ttftr. Power to M. O. tnd P. D. 



nwn.nJ^veammmnBwmtf^mwmxifm^ IMl 



hmmngti^thni in'>tlie : dmsM R|rliieh^aiM)ftitldflhilit« > 

1(f£^ with A ^ntfii^ent rem^ndpr to her childrcsi^ ^ff^ tWith 
cootingeftf limitations to the ulterior obje^sl ' Bmier, J. tKoug^^ 
t^^iirk^i \i^g shewed ttiat M. O-v S^a^ ^ titke for liftxy^? * 
(bclMdi{^i4&.) iDiieof the'dvctimitiiictfftiaftliil^ftlM vpon!kf : 

U^j9^>^i^twA:9g^u»tm eltate «ril.lii M. 0- wf^lhtt tb^ 
tiQi^^r f^iyMer^d thai all tte issve tttght dif^ ai|d ]r^,t lf<^T^ * 
}titi« : and that therefore h% ooiild not hare intended to itiisltt4t 
aA\ the descendants in the devise to the Issue of M. O. It was 
contended that the children took estates tail: but the Cotfrt'' 
ttiMgfBtUhBt the w^rd <<inid'* ciAiId not be convtmi^ << or/' i# 
as ko biiof the e«se vitfate' the deeisloa in SauXL^v^ GMHiiA^ 
Cm* £Uz« I»5i This i^eee diiered mferiiUi^ Um Dov iij. Jm^ 
sdfcu . ^ JQiiflimiUr c^sel are ignfiifafui, that mislMfd the ni^4 
iMtead of directing it.^' Wilm, !S33. 

Jtoitfyibe fM^per to s«lic# here i^late d^(!isiol^ Miefevt Va Jam^p^ 
1 fimh & B.484. (1820.) of a sip^ conifa^iiioawitb Aoeaifk the. x 
text;, tkoilgh^ ai it isim Instonc^^C a gift ^to ^^. isivi^/! luvlttip^ ^ ; 
^^ heirs of the bodj," it does not ftll so directly withia llva a^c^oitf^ 
tm^mti^UniivkiKfi th«}iralA ^Jame!^ b€fiii»^*«KilKgfedafl(nfi« 
twit« Thtoiwee « 4M» Mit ii|Uh9 Wtgimmh^imlMb^iKSfm M^^ ^ 
ynm^i^mjMstfK^^ jHndamilief eat^ttolf^J 

«^M^<<^4if ,{fi9n,i>fcji^ bfi^,iilftfr^iriM|jpM(l«i^l> fad fai dof<. 
<MMfll8|ll%i«^»iny^,easftill(i|» «f mah^i^mt iind iflf^attaiiithetS 
i«ff^il^f^nt}Hq9M^,ire^M^ 4iidiftMaiubi»» ' 

Bi|d4if4^)y!«f(#lrrbi4 4#<^^ t«l»«koCiUli£ 

fa^|r;^^d, i^t4#i9i4Mf ;iw«»>^rtai(jc«»«i^^ iisHe Ikfmk r 

to «l|Ui9,A^ ^i|§<s /Q^tiff p^jTTfHij^ jwm$ IheHiJto H* tert hit life; ai^r 

al^.l^t 4fjtii9«iq9 ti^^iJto^ ^ m9L%^'\A$ .bpdy^laiefeUjr to ber 

b^go^ei^^, afid ip default of issue, (omitting the contingency o^i 
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to the JMirs of die boii^> » dNBIffiMk 
cMne af'dBM0Bt wm pojnled otU iromtlMtt whM^ 

Befpre we proceed to any general remarks o^ 
thoie cMpi, it will be proper to put the Readei: i^ 
posftessioh of what are^ or have been^ the sentiment 
of other writers concerning them^ the mere intimar 
tion of whose . opinion must carry with. it greater 
weight tbau any arguments which I caahppe tp t^ 
vance ;and it may be deemed lomethiDg wojpe t^an. 
presumption in me to impugn the authority of a lio^ 
of cases decided by judges whose learning and ability 
are conspicuous^ even in those judgments that 

none of iiu'ch iame KTing to attain twenty-one) then iott.j ber 
liein i^d awigns iw ei«r. The Court certified that E. A; T. took 
the beneficial interest for her life onlj. It was argued that A* -F. 
took for life, with a contingent remainder in fee to her cliildrelir 
as joint tenants, determinable bj executory devise in case no 
^htld should attain twenty-one. 

' The case of Doe v, Burnsell was prhicipally relied upoi^ 
agalnat ^ estate tafi : but there were seveFa! ingredients m 
tte^ eaw 'wMdh wet» wantteg here, tm. the wo«d ^^estiM^^ 
CMTyinc tii# Cm; a teaaacy in coauuMi; «d^f of the iiMii 
wMMt iMuag .isc«« ; a ptwerof iMriag^ and H^tm tfi» gift in«f 
wat fai deAplC of $wch iwmi^ Jte, la M^nest v. Jabms tKe^oul)^ 
eircitmsla&oe which could be adduced agftinst an estate tail iai 
S: tLf. was the dausto whidi fiiibwi^ the wotdf ^\k deteH 
of Issued pt ^ frtlhig ^ik» «v^0t of dmm of me* \ammllMtim 
mm tw«iity-4Niie : but ^lefe is groittd to oantend tlMt aa 
iMme la the precediag claiises clearly coatprehended att tfae-Ae* 
seendahts, it cannot be taken in the latter clause In a less e^^^ 
sive sense. In this clause, the testator may be supposed t^ 
contemplate the sutferiBg of a recovery if any of the issuesbontd 
attain twenty-one* 



m ^ mHtA hm iQMk4ttaiiiotebbi<i*d?^i»f^kMbdtt«* 

pies and conclusions^ wkbifa^tidw to'.tipiiri 
tiqal application. But the reversal of the judg- 
Weii^iii Doe^t?; Jessoii-has- ll#tiVed ttfe'aftemiii of 
Hhvteii'^kmhomiieis tlikt Ai%hC'bth6rvv!l^* k^pUh 
iH'mmg iSW; and were ttnot'So/therfets^a^^^^ 
(MikJfi'of pi'eciedent to justify a f5ree discussion of 
^S^^iovthds of these diecisions. . Of such discus- 
ittiit?, *torfeiW, the writers; whbse opinions are 
HS^i^idhe stated, afford nd' exkmples 'which hav6 
Ift'^ctei'e 'sftrittioned the practice/aiidtirdved' its 







. t*' |t j^A. once tiiojiight % g^iqibeirt bwyers^iQ 
Ih^lbe woardfl ^ hmrs erf the' body' oduld ooibe s^ 
feskt^ned by any subsequent Wordsr as to c^rr^ 
fefe thkn an estate tail, See 5 T. R. 306. Bui it 
ts lioW Well settled that tfeey may he controlled. ,by 
spl)se^i|ent words; theifefoje^ whf^e^.the. WjO^s 
'.h^eiK^^ipf the. body ;i|r^,.«xpiB^nfs^ i»»4 G«?]f;KVJ^ 
tti»i]»e iw mode gi ^Meeplr/ ^s^ m' 4o»A6m m^tUm 

m 'm*^wvm n^Uw^'j^v {w^ruliiti-ijf* iff»<v„^*'^««^'^^^*%<''-'*'/ C 




cfnstruction pf the word '' issue ;'^ and though not of frequent re- 



f *•'. « ff-f '4:<l^' 



It seems difficuk -to impute to lawyers of emi- 
iienoe an opinion that the legal sense of the words 

• 

-f^renceyitieesiB todesmve notice^ aadmaj bedassed with Godd- 
jfkklft v> Herringi mpra^ 106. . I^ arose upon a deyife of all (he ^e^ 
.iaipr's.nrorldly substance of what kindand noture whatsoever that 
he was then entitled to, pr at any time thereafter might be entitled 
to, or that could be recovered by his representatives^ whether 
teaior personal, unto his nephew E. M. during his life onf^y 
subject and liable to the keeping, dieting, &c. his two sisters 
JC» and M. ; and if any disagreement; should ,happem, that thej 
.could not a^ree^ testator's will pmd desire was,, that they laigljit 
then have and be paid the sum of 95/. sterling each yearly 
during their natural lives, &c. And upon the said £. M.'s per* 
forming and observing, strictly and truly, without any trouble 
or confusion, all the aforesaid covenants, conditions, and agree* 
ments, the testator then left and bequeathed to him, as before* 
foentioned, all his real estates in the county ' of T* ai|d co«i4y of 
K., to him di]|ring his life oni^,. and after the determinatioii of 
that estate to the said £. M.'s lawful issue male, and the law- 
ful issue male of such heirsy the eldest always of such sons of 
tiie said £• M. to be always preferred before the youngest ac- 
cording to their seniority in age, and priority in birth ^ and for 
yr9^% of such Iwatful issue in the said £. M«, ta Lord C. and hi^ 
lawjbl issue m^le, subject to certain chacges t)iei)eiu .m^ptioate^y 
with a repaainder from and after the determination .of the said 
estates to .the use of J. S«, and after his decease t<> the.use of his 
lawful issue male, the eldest always taking place of the youAgest^ 

9 

who was very well acquainted with the nature and circumst^ces 
^t ^he above estates, and would not suffer wrcKig to be done to 
those ip wwnd^ .b^fire hi^i. £. M. levied a Sm^ and 9uf? 
fered a recovery ; and died leaving his wife, the plaintiif in 
error, ensient of a daughter, who was afterwards bom. Lord C • 
lirQught ejectment against the widow. After Several argujnents 
the Court of King's Bench gave JudgDaent for the plaintiffl The 
questtoa was whetlier E. Mf took an esbte for. Itfe4»r'ia tail? 



s8cT. tv.] tJpdK i>ftn8£feiro ^'HieiRfi 01? timftoDY." l4fT 

in question cotild not be cotilralled by any subsequent 
^xpressioit of a contrary intention t but if such wag 

Tliis quei9tioii being put to the judges^ Telverton C. B. deii« 
vered their tmanitnous opinion that E. M« took an estate for life 
onlf. His Lordship observed, that it was a rule of construction^ 
particularly in wills, that where words were of an amhtguovs 
signification, where they were of such a nature, that they might 
he sometimes words of purchase, and sometimes words of limit- 
tttlon, and of this nature he took the word " issue" to be, the 
intent of the devisor must fix the meaning of the words. The 
question, therefore, was whether the testator had clearly fixed 
the construction of this word. He explains ^ issue" by *^ sons/' 
and he uses ^^ heirs" as synonimous to them. It had been argued 
(he Said) that the words to be explained were to be put in the 
utead of the words explanatory ; that the general Words were 
fo be put in the place of the particular words, which qualified 
aiid explained their meaning ; and that the subsequent words, 
%hich from their order were naturally explanatory, should be 
put in the place of the preceding itords. But it was safer to say 
that the subsequent words might be put in the place of the 
antecedent ones, the explanatory words in the place of the words 
to be explained ; and then the devise would stand thus :--^to 
£. M. during his life only, and after the determination of that 
estate to his sons, the eldest of such sons to be always preferred 
before tbe youngest, and to the lawful issue male of such 
iknta* The Lord Chancellor said, the subsequent wordtf of ex- 
ptor^fctton seemed to him to point out the sons of E. M. by name, 
us the persons Whom he meant by issue male. The limitation^ 
he 'thought, was tantamount- to the usual stile of legal cotrrey* 
cinces, where the estate is given to the father for life, with 
tetmiinder to his first and every other son in suceession in tall 
^klei 

' Ivthis ease the gift was to the lawful ^^ issue,'^ and the reiii-* 
'H^e **8lloW^raadethe word ^^ heirs" *of the samte import with its 
" Anlteoedent'tif issue ;^^ find the eocpianMory wdrds ^^ smeh sops 

l2 
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really their impression, then indeed lawyers of later 
times have departed widely from the doctrine of thei#^ 
predecessors. The whole will must be taken toge- 
ther^ and if. it contain clear explanatory words,' ii' 
appears to make no difference whether they pre- 
cede or follow the limitation to the heirs of the 
body* An that is meant to be contended for ia, 

df the said C M./' though merely words of reference, were: 
deemed sufficient to determine the signification of the ambi^ 

, gnoos word " issue." 

* The Chief Baron observed) that the rule in Shelley's case wa» 
<friginaUj ^^ founded on the principles of the feudal law, to pre- 
vent convejances in fraud of the tenure ; because if, by such 
a limitation, the issue could take axk estate tail in remainder, ais 
pufchasers,1t would at any time be in the power of the ancestor 
to defeat the contingent remainder to his issue, and thus to ac- 
quire a dominion over the estate ; or, if he did not defeat the 
lemainder, to transmit the remainder to his issue, exonerated 
from the duties i^ which the lord was entitled from his tenant 
comipg in by descent." But the ancestor, though he might 
destroy the contingent remainder, could not acquire the domi- 
nion, unless he happened to be the owner of the vested fee* 
The Chief Baron also observed, that ^^ this rule «f interpreta- 
tion pi^vails only where the timitation is unaccompanied by 
Hforda of exp^natiour If tiie testator will explain what he means 
hj ^ heirs of the body' or ^ issue male,' if there be a clear designa- 
ti<Hi of the persons whom he means to give the estate to, as pur- 
chasers, there the rule has always been relaxed^ and the inten- 
tion of the testator has been effectuated*" Clearly if the testator 
puts it beyond doubt that he intends by these terms tp de- 

^ scribe oertaki individnals, as sons, childi^n, &c. there is no rule 
which denies effect to that intention. Such an explanation 
takes the devise out of the rule* The rule is not relaxed, but 
excluded* 
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Aat tlie expIanatloB must carry moral certainty 
oa the face of it^ as to the objects to whom tlie tes- 
tatpr meant Co apply the term ; a doctrine which* 
rests upon the authority of such men as Sir Ed^ 
ward Coke, Lord Holt, JLord Somcrs/Lord Ray- 
mond, Lord Alvanley, Lord Eldon, Lord Redes* 
dale. Words which attempt to modify or re-^ 
gulate the descent prove only that the testator had 
incongruous ideab in his mind, or that he intended 
to cniperadd an illegal qualification to the gift. The 
objection to Doe v- Laming, Doe v. Ironmon* 
ger, and Doe v. Goff, is that th^ (the heirs) were 
not allowed to take either by purchase or descent. 
The cases of Doe v. Laming, Doe v. Ironmonger, 
and Doe v. Goff, where the testator merely at- 
tempted to ^' vary the line or mode of descent ;'* and 
therefore, as I «ubmit, shewed a dear intention that 
*^ heirs" should not be descriptive of individuals, 
appear to be incapable of standing in the same 
class with Lawe v. Davies and Goodtitle v. Her- 
ring, where explanatory words were added, which 
dedared to what particular persons the testator 
meant to apply "the word '^ heirs,'* and in what 
•order arid mode those persons were designed to 
lake* 

5' From all the cases this corollary may be drawn, 
tf^at^ the ancestor wiH always take an. estate tail, 
iinder a gift to him for Hfe, with remainder to* his 
heirs of his body, with or without words of super- 
added limitation, or with or without words of regu^ 
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ladon ; unless the heirs of the bocfy oan^ congigtea%: 
with the ^nerail intetttfon^ be purchaserB^ and taliue 
either an estate tail, or fin estate in fee, i»'tbeii(; 
own right. •' Prest. Est. 375. 

But in Doe v: Smith, Pierson v. Vieke^s, and 
other cases, there were words sufficient to pass the 
fee to individuals taking by purchase under the 
description of heirs of the body ; yet the fii«t de- 
visee took an estate tail. And in Doe t>. Goff, and 
Doe t>. Jesson^ the construction of an estate tail 
in the first taker was rejected, and children ad^ 
niitted to take, without regard to the sufficiency or 
insufficiency of the gift to carry the inheritanee to 
them ; so that the Courts do not appear to have 
been uniform in regarding the quantum of interest 
which the children would take as an essential cqnr 
sideration/nor hail the general intention (by which 
it is presumed the intention to be collected from 
the devise over is meant) always been consulted. 
In fact no general propositions applicable to all the 
cases ean be framed. Words of superadded limitr 
ation ; words of perpetuity ; the word '' estate ;** 
words contemplating a dying under twenty-one; 
words that import a taking jointly or distributi v«ly ;; 
words introducing a devise over, after a failure of 
issue of the first taker^ whether of issue gen^rally^ 
or of such issue relatively to a preceding gift to ob- 
jects of a particular description ; — have by tums^ 
and under various combinations, (and they admit 
of new combinations to an almost infinite extent) 



exerted dtflfereat degrees of infljieQce^ aodtheud^' 
judiosiliefii^ s^ dicta conceximg tfaemi ooncunre4 
oolff in the prddttcti^D of thi» uofontuoate. reauU ji*^ 
thai Althing: could be predicated with ceitaiatjSf* 
respecting the legal effect of a devise to heirs 
ei the jaiody conroected with any of tbese cin^upi^ 
alrijMes. 

If law be a ficienceyand really deserve sa ^ub? 
lime a name^ it myst be founded, oo principle..^) 
When decisions cease, to establish general princi^ 
pies, they cease to uphold that character^ and are 
el no fiiurther value than as adjudicationB betweeii 
ibe parties upon the particular case. 

Now, with reference to all the cases stated ia 
this Sectkm it may. be asked, whether^ though dif* 
ferent readers of the devise might form diflferent 
i^mions as to the precise mode in which the issue 
were intended to talie> and put various eonstnic- 
tions Hpon the qualifying or restrictive words, the 
^ great tm^ority would not Concur iii^ thinking» that 
the testator eente^idated an entail of some sort; 
that he sapposed himself to be making i|uoh a> dis*^ 
position as mighty by possibility at least, carry> the 
estate through the Hue of beir» described^ under 
i90ine particular modifications or restrictionsy der 
«irigned either to regulate its incMeption in the fixsi 
tekefs^ or its deviation through the whole Un^ 

if) Sir W. Janes' Law of Bailm. 3 Ed. 122. 



cpqA^p^flflJ?. .„.9y yfimti prowss of i^t^a^^iAgM 
£[}iip4^ ekhw tupoa the coBfesaedlyiobsciire twi 
i^^Qter^aat^ q^aUfyin^ ! <»r restrictive yfotd^ pk 
l)fi rfottiwJ in tli^se wiHfc^ or «»poa tfee geoqifal uii^e^n 
steeling, of maakitid in relation to the term '' bei^rii 
o^fi ihe body/" cpuld they ever reach the 4^on(iu^ 
fiion^ that this term was inserted to designate pei^, 
tons into whose composition no ingredient of heir* 
ship txiighi enter; to designate tJ^ose indivi^f^i^iii 
exdudon of all other persons succeeding from, 
time to time to &e character of heir^ and inst€«i4. 
of perpetuating a successional inheritance in the 
&mily of the first taker^ to vest in his immediate 
children the absolute fee simple^ transmissible to 
their heirs general^ or, perhaps, estates for their , 
lives only, with reversion to the testator's heir ajt 
lawj or remainders to ulterior takers, to the utter 
disappointment, in every shape and way, of every 
rational intention ascribable to the testator? As 
m^en conversant with the accieptation of terms in 
common use, they would hesitate to adopt Siich a 
construction,, especially when they were told that 
itwpiedd liiptin all cases operate to secure the pro^ 
perty,. or any portion of it, to the children ; aj» tbe 
tenant for life alone, if the vested ffee were in himii 
or by agreeihetit With the owner of it, migfbft,'' 
beifbre issuei born, destroy the contingent liiinita^^ 
tions/an^ sell the estate, (g^) of which cases the 

(g> <«Iti this fcase (Jessoti v. Wright, f^jfrtt, Seet. V.) W^ll 



ftMkskrefiittI As UyrfeTB, tbey iirould ' didy ap^ 
pM^iiLte the legal force of the expressknis used, 
^M^y^^gh the danger of a departure from esta«« 
MIshed principles, agamst the probable^ ort^ihapir 
oAly possiMe^ dfeappointment bt some secondary 
kitention^ darkly and difljointeiUy brought forth, 
ahd therefore^ it is to be presumed^ but bfindly 
find imperfectly conceived; 

''IStttto reason this point upon broader principles. 
If^ by any fitt^ty^ the man of high birth and an- 
<lretit possessions^ were^ in the disposition of his 

" • • • 

ptbperty^ 16 stumble upon so unfortunate a form of 
words as occurred in the cases under considiera- 
tion^ would it not be monstrous^ upon such ques- 
tionable evidence^ to cut up the family inheritance 
into slices ; to parcel out in undivided fifths^ or 
tenths^ some proud domain^ identified with the 
honours of his house^ and earned^ perhaps^ by the 
blood of its founders ? If the cases in quei^on 
jbad involved in their immediate results^ (as they 

Emitting it to be the general intent of the testator to give to 
Wright onlj an estate for life, the remaiDderg to the children 
mi^t as easily be defeated, because lie might, by agreement 
irUbtiie heir, iaYe'destroJ^ed their estates before they apose.'* 
It ^lobs^vaWe, tl^t " gejaeral intent" is here w^ptoyed to de- 
note what has J[)een usually termed the particular intent,^ (see 
Sect. YII.) but this application of the term is perhaps equally 
justifiable, for in those cases the intent to give an estate for life 
lonly, with remainder to the heirs by purchase, constitute the ge» 
^^^kmi^ptp <K> ^ 9ih<^r w^xd^ the w]iu>Je scpp^ of tl^e di^visf t. 



did ill tUeir conseqneBces) tbe integrity of large 
e^taiesv 4he sttbttantial appendages to some barony 
at ddkedom^T-'wottld suoh a dbmembefmeftl l^ayc 
beehttiag ailentlyaciiiiieaced in? Would it kair^ 
beeiif* endured thi^ woidftr '^bicH had borae for 
ecntaries a certasa appiiopriale sen»e^ finder whioH 
those rery estates had been transmitted wbirfe ali^l 
inviolate from ancestor ta heir^ sbottM now be 
coined anew^ and pass unobserved into legal ctuT'- 
rency with the impression of a different image ? la 
tnicb a case^ indeed^ att theeiaergies^of cotijecture 
and'presumptioa would> perhaps^ have been arrfiyed 
against this novel ifnterpretation — their own legitir 
mate offspring ; and strong reasons advanced^ and 
irresistible conclusions drawn^ to r^^l an intention 
big with ruin to an ancient bou«e. But among a 
people^ whose boast it is to possess a con^tituftio^ 
wbich permits the meanest peasant to gratify his 
pride^ and encourages the lowest ranks to soar into 
tbe highest^ ought not the words appropriated to 
the creation of an intail in fomilteis to be equally 
«acred under all circumstances ? It is a mistake to 
suppose that the desire to found a family^ or per- 
petuate a name^ is confined to station^ wealthy or 
talent; those who are most conversant with the 
views of testators in general must adtnit^ that tiifs 
species of ambition is no less the infirmity of vulgar 
than of noble minds. That feeling which prompts 
men to entail their estates, ii^ as innate in our 
breasts as the dread of extinction, and as univer.- 
sal as human nature itself. But it may be urged^ 
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perhaps,^ that nature kni mtmSky ^tycm every 
p t muA *m ywMe fsr iiff lik dhildren ; (A) tnd tkftt 
dieprMamption mitstbe that he intends to fiiUiithat 
eUigfation. Admitting' this reasoning to he- jaat;"^ 
how tfcresi it apply to the great majority of caaes? 
WfabB a testator (as in Doe v: Jesson) iselects hit 
eldert son^ makes that sen tenant for life^ and limits 
the inheritance to bis issuei, there, the testator in 
passing over his own younger children^ rejects 
dtogeither the dii^£^es of nature and morality 
wiiere they touch him most nearly ; and cannot be 
peeanmed on any grounds^ either moral or rational, 
te intend a distributive disposition in favour of a 
progeny one degree more remote. The favourite 
object of the great bulk of testators in their use of 
the words ^^ heirs of the body," although mixed up 
with, other incongruous expressions, is> (however 
vain the .hope) to transmit to their children's 
children some memento less perishable than the 
opuaions of men, and to make th^ir bounty felt and 

acknowledged by their latest posterity. 

I 

In these cases, the primary consideration, i.e. 
the objects of tbie testator's bounty, appears to have 
been sacrificed in a great measure to: secondary 
eatisiderations, i, e, the mode of takings and the 
qiiantum of inti^rest to be taken ; and the order in 
wl^b it b^ been usual to consider the words of 
ft deivise seems to have been reversed. The' cir- 

, £4X See 1 Walk. Cop. J 3a. 



f unistance that if '' heirs of the body'* are heW ^to 
mean children, or other indiriduals. the will cpn* 
tains Words under which they would be tena.nts in 
common^ or take the £ee^ &c., may tend to palliate 
or soften the constraction^ but proves nothing as to 
the objects to whom the testator intended to apply^ 
these words^ or^ at any rate, does not carry the evi» 
dence upon this point beyond com ecture. It is un* 
doubtedly a sound rule to give effect/if possible^ t^ 
every word of the will ; but I must confess myself 
altogether at a loss to understand how that pifn*- 
ciple is advanced^ or maintained^ by a construction 
which changes one of the words, and that a most 
material one, in order that the rest may operate. 

By construing ^' heirs of the body" to be a dje- 
«cription of the individual heir or heirs at the deatb 
of the ancestor, the words iraportipg a joint te- 
nancy, or tenancy in common, might (as in the 
event of there being a daughter, and a child of a 
deceased daughter, &c.) take effect. This, though 
an iUegal, wQ^ld be a less violent construdjiofi* 
jpiat if. 7^^ must neeessarily depart altogether from 
the {^aiai vn^mng of^tbe words, in ordc^r tbattl^es'ie 
lR^y j)e!a jwit-teii9^i]key»or tenancy in common; if 
other p^n^Qtts^tban h^r9 must fee let in,T-wby. ^f^ 
strict, our , bou^ity i^ chpdre^? . Why not e^teA4 
it 40 is^l th^ issuie.in ;b^jng at the death of the ^t3^% 
Ul^XQts^p^ ^tiirpisal Why exifeide tl»e i^qvAf 

of a child dying in the testator's lifetime ? The same 
authority whif|h constitutes tl^e childrpn d'eyis^s^ 



, _, > » , 

HiigM' recast the whole frame of the devise/ and 
niake a more provident disposition or the property i 
jt't^ytator who devises to heirs of the body may 
reasbhably suppose that he has used a terni com- 
piretiensive enough to take in all the issue, aiici 
that they may all eventually succeed uncler It. 
tinder this impression he makes no provision for the 
event of a child dying in his lifetime leaving issue.' 
liie construction in question excludes such issue. 
It may be said that it deprives them of nothing but 
a mere chance of succession. But, in contempla^ 
iioh of law, that chance is valuable ; and if it were 
not so, it could not legally be denied them. 

The principles on which these, decisions pro- 
ceeded, if once permitted to gain an ascendancy, 
might be carried to an extent which it is frightful 
to contemplate. They are bold and daring iit 
their first essay ; they respect not the grey wisdom 
of antiquity ; nor stand in awe of professional opi^: 
nion; Technical reasons, upheld by old repute, and 
gnywn reverend by length of years, and which ought 
tof hewt great wt^ight and authofity, (/) itnist give 
warf td new technical readdris (for it will b^ Found 
that the ne\r doctrines are equally technical) which 
v^Ubt with as little dignity as an usurper just 
ht^^d ift hiH* diair of state; (*) If words of the 
%6i^ ahtl^rstbod, attd riiost determitiate import, eri- 
fiirdM by ah att of pafliamettf > {i) vrhich 'expresfely 

' (0 1 Eden 41d. Per Lord Northington. (k) Ibid. 
(j) -Statute We jDoft/s CondUionallbi^ \3 Edw. 1. c. 1. 
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^cUres that the will of. the donor ^all be ob<- 
i^erv^d^ are inadequate to secure tbe intended devo- 
lution of an estate in a particular line^ froai beings 
utterly overthrown, and dis^ced by a few loose 
i^ngu^rded expressions^ transcribed^ perkaps; from 
ijome . blundering precedent^ some ^^' family rtoctipt 
j(pr £^n intail/' and to. which the testat6r probably 
neyer attached a distinct meaning, 6rany meaning 
at all ; the great majority of those who sit down 10 
make their wills^ with the intention of 'entailing 
their estates, and preserving them entire^ must be 
in danger, not only of failing in the accomplisii- 
ment of that object, but of beiqueathing to their 
posterity a suit for a partition, and creating a 
fruitful source of family dissensions. 

. It was stated in Jesson v. Wright (afguendo) 
that the case had been decided in the Court below 
on. its own merits, without any reference to au- 
thorities ; and certainly some of the expressions 
which fell from Lord EUcinborough seem to treat 
cases, and rules of law^ as very unsafe guides in 
the construction of wills. {I) 

His Lordship observed that the testator had laid 

* • A 

- (0 ^' WiUSy and the coii8truGtion of them^ do mo^ perple^i a 
jDoan tl^a mj other leamuijg ; and to make a cer^am constnUfti^ 
of them, this excedit juris prudentis artem : biU I have learned 
this good rule, always to judge in such caseB as near as may b% 
aiftd according to the rules of law.*' Per Coke, C. J., ^iButst. 
IdO. The neglect of this sage advice has filled the bodksT ^ith 
contradictory decisions., , . •: , 
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down his own '^ canons of constructioti/" If hf 
^^ canons of construction" his LordiMp meant di- 
rections superseding those settled rales which go^ 
vera the exposition of legal inrtrainetits, a testator 
can no more lay down such canons^ than he caii 
ky down canons of descent^ contrary to those 
established by kw. But even if it were permitted 
to eTory testator to impose upon courts of judica- 
ture the duty of learnings and applying his canons^ 
where «haU we find any such canons in the case of 
Doe V. Jesson ? The words themselves^ which 
are to be the subject of construction^ cannot be the 
tonoHs. The thing to be expounded cannot be 
the rule of exposition. An intent to control the 
words "heirs of the body" must be sought for in 
other expressions ; and if it cannot be found ex- 
j^essed in words^ the safe, the rational^ the legal 
conclusion is^ that it never existed in fact. If 
the doctrine in question be received, it were better 
at once to close our books, and trust to the strength 
of our natural endowments. 

Language very similar to that attributed to Lord 
tllleiiborough in Doet^. Jesson appears to have 
been held by Eyre, C. J. on more than one occa- 
Bfoii. Thus in BurnsaHt?. Davy, (m) bis Lordship 
fe reported to have said, '^ Technical rules are not 
to be relied upon in explaining the intention of 
^estators ; and yet cases of intention aremucU em- 

(m) 1 Bo8. and Pali. MO* 



liairass^ by .^.uthtoiikjies.'' . And in Doe 4. Daoie 
Vr Dacre^ (9»)— ■^'^ 1 thipk we do not want the aa-* 
thority of cases at this time of dat/j to establish th0 
rule of law, on which we are to proceed, to be 
this, that in the construction of a willy whether the 
words used be technical or not technical, or evea 
of vulgar and common parlance, the Court is ta 
piit that sense upon them, in which, on a fair con* 
sideration of the whole context^ they collect that 
the testator intended to use them. In this case 
the words on which the difficulty arises> are by no 
means technical : they may import many things 
according to the subject matter; and we are to 
enquire in what sense the testator meant to use 
them. If we can discover that, the next consider- 
ation will be whether the words will bear tha^ 
sense ; or whether we are tied down by any rule 
of law to understand them in any other, though 
indeed lean hardly put such a case" And agam 
in the same case, ^' but I do not intend to encum- 
ber myself with cases. Decisions upon other 
words, som^hing like those in question, in other 
wills, where the whole context of those wiUs must 
be ^one into, can afford very litde assistance/' 
And this dislike upon principle to ease-learaing^ 
was strongly expressed by Rooke, J.^ ia ii&tBm, 
which imply something of a personal feelings of* 
the inconvenience attending it. — '' Indeed, I have . 
long been tired of looking into cases upon wiUsi^'^ 

(n) 1 308. & FuU, 366* 
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So Abtbn/J.; in Perin v: Eklkti, dedared "^tfavi 
eirwjir'.ca»e istand& upon iU own bottom; othaFS^ 
o^ly confound." 

If, indeed^ cases Were to be looked into merely 
for the purpose of ascertaining that there has been 
no previous decision upon the. very same words^ 
with which the proposed determination can clashj, 
the task would be sufficiently irksome. But when 
a rule of law is established^ a judge is not war- 
ranted^ however strongly he may reprobate its. 
tendency^ in confining its application to cases pre- 
cisely the same in specie et termims vnth those, 
in which it has been previously applied ; but i» 
bound to respect the known^ or presumable^ prin- 
ciple^ on which the rule is founded^ (and the rule' 
in Shelley's case^ for instance^ is founded on a 
principle hostile to that scheme (o) of disposition 

(o) The rule requires an identity in the gift or conveyance 
creating the two limitations : a use limited by the exercise of a 
power of Appointm^it is, in point of legal cottstraction, con- 
sidered as inserted in the ins^rmnent creating thA power* A 
question has been raised, and much debated, whether if an estate 
be limited to the use of A. for life, remainder to such uses as B* 
snail appoint, and B. appoints in A.'s lifetime to the heirs of A.,, 
tte Hmitlktions will umte. Mr. Fearne contends (Cont! R. 57.) 
that ^Aey witt. He sa^s that they liave erirery quality of relation 
aa4 connection that :|bey wqiild have had if both had been spe-^ 
cified in , the original deed, except in regard to th^ir tiine of . 
vesting or taking effect^ which he says the cases prove not to be 
essential to the operation of tlie rule.* Some objections, however, 
have been urged against the union of the two limitations. Butl. 
Co. Litt. 299 b. n. Prest. Est 310. And see ^ Fonb. Eq. 5th ed. 

M 
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it^desigtiB a sueeesfflon of the. infaeiii- 
^ttnte Ida oloss of pwB^ns^ under Ihe denomination 

edit. f6. ft. (where some error has crept in.) One objeciioti, 
|^pest. Est. 310., is ytlUwd to he^ that aa interest once d^r* 
ndlttedto bf ani estate for life| ^v^ithoiit any referencie to^ er gov- 
Section with, the inheritance in the tenai&t of that estate, does 
b jr snbseqaent matter, and In some cases by the act of a third 
person, become an estate oiP inheritance ;— another, that the 
!ieir^ do not, in reference to the estate of their ancestor, take 
by way of remainder* Lord Coke defines a reinainder tobe 
a remniint of an estate in lands, expectant on a particidar es- 
tate, created together with the same at one time* Co. Litt.^ 
143 a. 49 a. The question seems to be whether a constructive 
ibsertion^ by intendment of law, of the Umitation to the heirs, in 
the deed creating the freehold, bus the same effect as its actual 
insertioB would have had^ with reference to the mle ? Whether 
tjie two limitations are, in the eye of the kw, parts of the same 
gift or conveyance I A gift or conveyance by A. to such \tses a» 
B. shall appoint, is a ge^ral bounty, indeterminate as to its ob- 
jects, and to be directed by B» into such channels as he may 
think fitr When B. appoints to the heirs of G., he merely as-r 
certains the objects ; and it becomes a gift or conveyance from 
A., on the Bomisation of B., to the heirs of C. The fireehdcl 
expressly limited to the ancestor by the original deed, and the 
itiftieritance limited to the heirs through the medium of a pow«r 
contained In that deed, are both parts of the same tr^sactioir, 
and owe their existence to the same bounty. The law rarely 
permits that to be done per indirectum which cannot be done 
per difectum. The reasons seem to preponderate in favour of 
the unfcm of the two limitations. A similar question woiHd 
arise where the estate is limited to A. for life, remainder to such 
Hses as A. shall appoint} remainder to the heirs of B., and Ar 
appoints to B. for life ; or where the limitation of the freehold^, 
and the limitation of the inheritmice, both arise under th^ exe- 
cution of the same power, or of several powers contained in the 
same dced^ 



I 
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dif heirs of Ae aneestor^ viafojanded in bim ^tA Ae 
basiffi^kf* well suooesstoni Hkevfiae designs to th«t 
sincfi^r a particular estate of freehold) aod.^ ,9^- 
ply the rule to aU cases^ whow drcumstances dt> 
not pkee them beyond the reach of the principle ; 
loioking back to the determiaationa of his predeces* 
8or^ as so many judicial readings upon the rule^ 
and guides to the true application of it^ with - an 
nnxielr^ to. secure and transmit tn posterity^ tbe 
eerfein benefit of settled dootrinet, rather than the 
speculative good of untried opinions; Differeiit 
judges may allow to the circumstances of any par- 
ticular case different degrees of influence ; and> 
admitting the principle^ may not feel themselves 
ii0UBd down to the strict letter of its apptieatioi)L in 
otiier instances; (for, however ^' straight-laced" 
these notions may appear; it will be foUnd that a 
very large discretion must ultimately reside^ as ft 
ought^ in the judge^) but such influence must be 
^iioportioned to the value which the judge may set 
upon the circttlnstanees>and not to the value which 
he may set upon the nde^ or any of the setded 
distinctions engrafted upon it. To exclude the 
rule on the ground that the circumstances are dif- 
ferent .from those of former casesj^. without shewing 
that the difference is such m may not unreasonably 
be deemed to constitute a sound distinction^ is a 
legislative:, and not a j udicial function . 



» ./ 



The doctrines of equity, especially those which 
had their rise in a desire to soften the harsher 

m2 
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features of the law^ would seem most easy to be 
departed from, when they prove, not merely aii 
inadequate remedy^ but a positive evil, less tole-^ 
i»ble than that which they were designed to averi : 
but we are taught a salutary lesson on this head^ 
l^y the result of an attempt made by Sir Wil- 
)iam Grant to disbur&en our equitable code of 
the doctrine of illusory appoiatment8,(/i) (which 
had been stigmatized on all hands,) by substituting 
for the discretion of the Court a scale of figures^ 
drawn from the relative proportions, in former 
cases, of the shares appointed to the trust funds ; 
an attempt which the Lord Chancellor did not 
think himself at liberty to sanction, conceiving it 
to be a' duty imposed upon the Court, to apply the 
principle, to the best of its judgment, in every 
case which might arise, until it should be relieved 
from the mass of difficulties and absurdities in- 
cident to the doctrine by higher authority, (q) This 
endeavour to rest the decision of such caises on a 
mere comparison of figures seems to bear a strongs 
resemblance to some decisions, which have de- 

paited from former authorities, in which a rule of 

, ' ^ « ' 

l^w is acknowledged to have been well applied, on 
no other apparent foundation than a mere ctis- 
crepaney in words* 






The distinction relied on should present at letet 

(p) Butcher v. Butcher, 9 Ves. 382. 1 V^s. and B. M. 
Bax V. Whitbread, 10 Ves. 31. 16 Ves. 15, 
(q) Bax »• Whitbread, 16 Ves. 18. 26» 
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the semblance of something substantial. If we 
examine into the recent cases^ in which the con- 
struction of the words '^ heirs, of the body'* was 
considered as wholly unprejudiced by decision, 
because the will was ''differently compounded^ 
fyofft those wills on which contrary judgments had 
been pronounced in former cases, we shall find it 
difficult, on the most careful analysis, to detect any 
Bew ingredient. This method of distinguishing 
cases,. if pursued, must reduce the judge to a mere 
coilater of words and syllables. It were better at 
once to break through the triple lines drawn round 
the rule of law, which says that these words, un- 
less explained in the strongest terms, include all 
descendants ; (r) and, without denying its autho*. 
rity, open a way for the exercise of the most un^ 
limited discretion in its application to all future 
cases. . Such a course would be more manly at 
least; and might perhaps be thought to receive 
some countenance from the observations of Lord 
Kenyon, (s) that ^' if a rule be established, it is 
not impaired, because a judge, meaning to be 
judged by it, mistakes the application of the rul^ 
to the particular case before him ; that, without 
minutely examining all the cases, or saying wher 

(r) " The vords " beiw of fhe hodf^ ptimAfd^Uitti^m til 
descendants; and it is likewise, a rule of law that all descendants 
danB rti>ljJe/illi49T:tbew Word^> ^rt^fis vthej jare clearly qnpiified 
and restricted by other words." Per Lord Eldon, Jesson r. 
1\^r}iht5'tmrgti49. ^ ' ' 

(*) 7 T. R. 148. . ' 
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therlie (Lord Kcnyon) did or did not agree with 
tfaem^ it was sufficient for him to abide by the priik^ 
cifirle established by tiietn ; that the prineiple is the> 
thing, which we are to extract from cas^s, aiid to* 
apply in the decision of other cases ;*'~^onfirmed 
by the declaration of Lord Eldon, (i) that when a 
genemi principle for the construction of an instni- 
ment is once laid down, the Court will not be re^ 
strained from making their own application of tbab 
principle, because there are cases in which it may 
have been applied in a different manner ; that tho 
principle being once acknowledged, the only dif^ 
ficulty consists in ipaking the most accurate ap^ 
plication of it/' But all general propositions 
in matters of law must be received with caution; 
(especially when abstracted from the particular 
cases which produced them) and with many im-* 
plied qudifications. There is nothing in these 
positions, rightly interpreted, (if we except «o 
much of Lord Kenyon's doctrine as disclaims a 
minute e?(:amination of cases, while we are yet rer 
quired to extract principles from them) which may 
not be admitted^ without danger of holding out a 
warrant for an unlimited discretionary application 
of any rule of law. These dicta iincplcate th^ 
necessity of looking into cases : tbey substitute 
for the tramtriels of words the legitimate authority 
of principles ; they do not define a legal principle 
to be something existing independently pf cas?s J 

(0 2 Bos. an« PuU. 24. And see 1 Cox 407. 



tbfey.do. not deo^r that themiiform applicatioa of, a 
ru}0„#f.law to cai»e9 dubrtantiatty the same witli 
tl^ case before the Court may ci>Q8titute a ^ixni^ 
lug pAvtdph^ dedfi&ve of its apfdkatioa iti thi< 1 
pf^itiisiiJ^r incftaac^ ; nor er^n that an appUcaika 
f3£ ti^^p vuh, originating in error^ may gfraw ipto 9^ 
princiideu and root iitelf in the system of onv Jn^ar 
fur^deiice. But how is tbk reconcileable inrith tbq. 
Ia«gii0§0 of the Court in Doe v. QoC and JDoe v^ 
Je^spn ? Those judgments professedly found Ulem*'. 
s^¥€^ on tlie difference of expressien. They ad-^ 
mit the rule as something antecedent t» decision> 
while they involve a denial of the principles to be 
deduced from its unquestioned application in pre- 
"^KHis decisions ; holding; themselves bound by the 
letlter^ and not by tbe spirit^ of those decisions. 

In th^ extracting of principles from eases^ andl 
their judicious use^ consists one of the most arduous 
and important d^utiea of a judge :(x)— that duty^ in-: 
de^d^ which from the undigested and nualtifariouv 
ns^tuie of t^e mass wh^ence they ane to be drawn^ 
mast demand^ up to tl^ latest period of a life de- 
TQte4 to legal investigations^ the full exertion of 
every faculty; iiivolving (00 the delicate and dif- 
^^ jl;a^k of , deciding upoit the doubtful claimis of 
|)f^^iqi,4ar j^ecl^n^ to t\ifib farce Bsad authorily erf 
^|0ed Ja^j a pirov^^ee which alone may be deemed 
to ^Qrd .abif i|4w<; ^rppe fi^r ialent ^d dispceiion. 

(x) ^^The best use of cases is^to dtayt titled! rnles and prin^ 
xiples froKihem." Peic Sm^Ftb^ I^rd Coita, Yfytau 397. 



As> ia ohder to collect tbe uitmtiDB of thef lestatoir; 
iy;e must. read the whcde will; boj intordei?i4o ^t^ 
ti^ct the prin^ciple correctly ^ we shoold exsiniine <cdl 
^}^e ca&e^, Tbe only mode of abridging tbis labour^^ 
without lpgi9l9Aive interference^ i8> by observing^ 
and (if. I may so express myself) producing, the 
most marked Hnes of distinction afforded by the 
judgments of men^ ^'^our equals in genius^ and 
perhaps our. superiors in learning/' without. too 
nicely examining whether those lines all converge* 
to that pointy which we esteem to be the focus of 
equity^ and right reason. 

If principles afforded by previous determinations 
be discarded^ as only calculated to embarrass cases 
of intention^ (and what other end can such doc- 
trines propose to themselves?) we shall have no- 
thing left but a few abstract rules of law^ like that 
in Shelley's case> of which since the reason^ though 
not certainly knoiyn^ is deemed to have ceased^ the 
authority will not long survive ; or which, if still 
permitted to deform our legal code^ will be re- 
luctantly and sparingly applied to cases, literally 
fklling within the rule, or the decisions upon it. 
Apiidstthis ''labefaption of all prinqipje/' jkten* 
TioN will be set up as^ the sola ^rectrix ; and the 
whole law of the testament/ which is now in- 
conveniently spread through so many volumes, wiQ 
be compressed withih the four corners of the in- 
strument itself. In this state of things^ uses will 
be trusti?^ and trusts uses^ as best ^ suits what has 



be^n sorm^Where termed ^* the general scheme'* of 
the ^11; distinctions that bear the stamp of' the 
highest authority v^l be submitted to the tbticll- 
st^ne of common sense; (y) shrewd conjecture will 
be necessary inference ; {%) nay, every testator will 

(^) ^^ ^^'^ Chancellors have, in their decrees, toade many 
distinctions, particularly between the trust, and legal estate \ 
and, indeed, even in the trusts, bietween trusts executed and 
executory. Neither of these distinctions is founded in sense.^ 
'Ber Lord Mansfield, 1 Coll. Jur. 295. ^^ There is no sound 
distinction between the devise of a legal estate, and of a trust ; 
and between an executory trust, and one executed : all trusts 
are executory ; and in any shape that a will appears, the inten- 
tion must govern." Ih. 321. ^^ I see no grounds for the dis- 
tinction besween trusts and legal estates ; nor do I think it 
established.^ Per Aston, J., ih. 306. 

It is scarcely necessary to state that the distinctiona thus de- 
nounced, and denied \x^ be law, are now firmly established, and 
admitted to be founded in sound legal reasoning. A devise to 
A. for life, remainder to the heirs of his body, is a legal estate 
tail in A. A devise to a trustee in fee, in trust for A. (l>r life, 
and after his decease in trust for the heirs of his body, is a 
trust exeaUed ; and vests, by foi^ of the gtft,a corresjpkmdtng 
equitable estate in A. A devise to a trastee vx fee, upon trust 
to settle the estate to A. for life, and after his decease to the 
heirs of his body, is a trust executori/y referring the estates of 
A. and his issue, ix} an act to be done under the authority of the 
Court of Chancery, which executes the trust by means, and 
upon pHneipleS unknown to courts of law, not arbitrarily, but 
in strict conformity' to established. pmctlce. Thus cotirts of law 
and equity travel together as long aa thfcre is any analogy be- 
tween the objects of their jurisdiction ; and separate only at 
that point where the limited jurisdiction of the former will not 
alIow.it to proceed any further. 

{z) See 3 Maul, and SeL 60. 



€iufDulr< ut with his own e^noM c^ inteipretation, 
Bod the relative will cease to rtfet to the last anr^ 
tecfcdent; lie ^nbn of the ablest practitiMKr' 
upon the construction of a devise^ not word fo^ 
word the same with any previous case, will be a 
mere speculation on the disposition of the Court 
for the time being ; nothing in relation to devisee 
will be certain, but that intgntion must ultimately 
he absorbed in discretion. 

To this point the doctrine advanced iri the caseis 
on which we have been commenting appeared to 
tend. The positive force of the words '' heirs of 
the body/* as well as their relative effect undeic 
the rule in Shelley's case, had been in a great 
measure lost sight of, and was scarcely hinted at 
in any 6f these cases. The principles which the 
determinations upon these words had introduced 
were rapidly fading away. No ingenuity could 
engraft the modern decisions upon the systematic: 
treatises which had been written upon the rule, (a} 

(a) ^ That the. word heiiHS, [words, ' heirs &f the body*'] in re- 
Jereoce to Uxnitations of. legal esjtsitesy maf be a word [wordsj 
4>i pfirdhase, e^m io a will, it [they} tamty in teritia, he ei*^ 
pkjued to be. of ihei^tpae imimrt y^th the word ^ehildfea/ ami 
«sed to deforibe AetBj withoiit e3(iten4'ing ^* ^he whole Cfie ikf 
supceBsors* OrHi^j must b« it9ed> and be ioteiftr^tad^ ia thi« 
$ei\s0y 4ir pthet[trape cMiHot kanrt^ bUy effect^ acpordjng. to tb» 
intention with which they asf^ iotro^ji/eed jN^o tbei wUL (Qjr 
they iaii$t be os^d to deAcribe a paiticulasr peinsQAi, or several 
pefsoQS, or a class of persons, ^r tbey mvtist j&agraft>a n^w 
mdi9TM wmmkmy:bj^gi9'mg«a inhisnltable iokn^t'lo l>e<d^ 
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for tib€y went to demng^e and confound aB the 
pf inches th^ro laid down ; and it < became im^ 
posMfele for any pmctitioner to ^ive a decided <jfpi*\ 

rived from this person, these persons, or this class of person^ 
Or they must be used as ascertaining a person already in exist- 
ence ; giving an estate to him immediately. Or because, from 
the context^ it may be collected that no intail was intended to 
b^ creoA^.^' Prest. E^. 360. Those who have acquired a 
&cility in the practical application of these rules, will come pre^t 
pared to distinguish and classify decisions apparently the most 
irreconcileable : but as this can be the lot of few, it Is essential- 
that other rules, of a less abstruse and complex nature, shall be 
laid down, which may place the construction of a devise within 
the reach of such powers of discrimination as are granted to the 
many; or the testator's intention must often &tl of effect from, 
the incapacity of the human mind, as ordinarily constituted^ ta 
iipply the rules necessary to extract it« 

It is true, as observed by I^d Ellenborough, in one of the 
late cases, that the whole context must be gone into ; and that 
decisions upon other wills, of which the context is different^ 
can aORord but little assistance^ We must not, howe?irer, suffer 
ourselves to be misled by the word ^^ context;" nor suppose that 
iti^mishes us with a key to the exposition of tl^e devise before 
us, or a general bond of reconciliation between the cases« The 
Imth is, that in many of the cases in question, there was nothing: 
which could be fairly termed context, nothing but die bare de* 
vise an which the qaestlon turned* To say that the force ol 
the words ^^ heirs of the foody" must depend on the context, or 
that tlie decision in any patCicaiair cise, which tsappavently iiv 
ffs^oncileubie with ether oases, was governed by the context, is 
wsA i0 mmm$t aa^y ^f ihe diffiodtles^ bal 'merely to cdlect and 

eencea^rateihem m a single etpreesioa- 
- '^ In wills, tlie diject to whieh 'die doaitS' give partiOBdar tX* 
t^tioti, aiming to ascertain the general intention, and lo carry 
that ob|eet into effect^ will always renderit essentials to:;aiquiro 
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nioa iipon a title derived ^mwder devises of this na-^ 
t$in, where na &c simile could be found in the 
hi^s^ Msitbouthazitrdingat o&ce'his own rep^tar 
tion^ and the security of his client. Mr. Justiqe 
A8toa> in Perrin v. Blake^ expressed his fears^ that 
if the intention were not allowed to govern^ (fi), 

wbothcr tliere.was any inteiitioii to istaO, and.who.ifas.to^.li^ 
the donee in isoXi and the donee under the gift for life will 
have an estate tail^ or for life, according to the result of that 
inquiry." Prest. Est. 376. 

The first inquiry must necessarily be whether the testator had 
an intail in contemplation. Where there is a gift to heirs tpi tb^ 
body, it affords strong prtin^yiicte evidence of an intention to 
intail ; in such case the next inquiry will be whether that evim 
dence is irresistibly repelled by other testimony, which affixes 
another specific meaning to those words, reducing them to a 
mere description of individuals; and if the words be so ex- 
plained, then, and not tilt then, the question will arise what 
estates those individuals can take under the words of the 
devise ; for taking in the character of individuals, they must 
take in the quality of individuals. It is immaterial whether 
the testator did, or did not intend, the first devisee to be the 
donee in tail, where the limitation is to the heirs of his body ; 
for, unless these words be explained, their effect will be deter-^ 
mined by the rules of law* In the instance of an express gift 
for life, the testator never intends the tenant fi>r life to be the 
donee in tail* 

(b) In Spulle V. Gerrard, Gro. Eliz. 525., it was argued that 
Stat. 32 Hen. 8. gives liberty to every owner to dispose of his 
land by devise at his will and pleasure : but the Court answer- 
ed, that the words in the act, that he may dispose at his will 
and pleasure, were not to be construed so largely as had l^een 
said; but he may dispose at his will and pleasure, so as it be ac- 
cording to the rules of law; otherwise it is a vain will. 
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there woiild beno pos^ttbffity for a testator to dispiiM 
of his ptoperty^ without ke^ttg a conveyancer 
in * fiis house : (c) but there vrw now just grouiid 
of apprehension^ lest men^ even with that assist ^ 
ance at their elbow^ i^ould stiR be found to die fn^ 
testate, so far as regarded any wiH of their own. 
Indeed it seemed probable^ that they might be too 
much busied in defending the possession during 
iheir lives^ against claimants ' stimulated by the 
prevalent opinions to litigate the title as derived 
under some prior will, to allow them leisure for 
much concern about a thing so precarious as the 
destination of the property at their death. 

<c) iCoIl. Jttr. 
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Review of the Judgment of ^he Howe of Lffrds^^^t^ 

Jes^ou y. Wright. 

TAe Grounds ajid Ileason^ of that Judgm^^ md 
its effect in re-estabUshing the Rules of Law. 



I fii^ 



The foregoing is not an exaggerated representa- 
tion of the state of the doctrine at the period 
when the decision of the Court of King's Bench 
in Doe v. Jesson (a) was reversed by the House 
of Lords, (b) 

The arguments adduced in the House of Lords 
against the construction of an estate tail in W. W. 
assumisd this shape^ — that the words ^^ heirs of the 
body in the pdwer, could not be taken in their 
strict technical sense : but must have been usdd fo 
designate particular objects to take by purchase, 
as the donee could not appoint to issue inde- 
finitely ; that the testator could not intend to use 

(«> S$ipra^ 139. (ft) Jesson r. Wright, 2 Bligh K 

3 
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the same words in a different sense^ in the limita- 
tion in default of appointment^ where the mention 
of a child indicates the particular objects whom he 
had in contemplation ; and that^ therefore^ as well 
in the power^ as in the limitation in default of ap« 
pointment^ he must be understood to mean child- 
ren^ and nothing but children ; that the words 
^^in equal shares as tenants in common'' were in- 
consistent with an intention to give an estate tail 
to Wi W. ; and that the words ^^in default of such 
issue/' introducing the devise over^ must be ex- 
pounded '* in default of such children/' 

But in this case^ decided upon great considers-* 
tion^ it was held^ that^ assuming '' heirs of the 
body" in the power^ to contemplate objects to take 
as purchasers^ it was not a necessary inference 
that the same words in the subsequent limitation 
must also operate as words of purchase; thai 
though it might be manifest from the limitation in 
default of appointment^ that the testator had child-^ 
ren in his contemplation^ yet he did not negative 
Ae legal conclusion from the words ^' heirs of the 
body /' that he contemplated children^ and more 
i^emote issue ; and that he meant heirs of the body, 
including children sustaining that character ; and if 
that character should happen to centre in an only 
ehild^ tJtien such child to take the whole; that the 
YFOtds attempting to create a tenancy in common 
must be rejected as inconsistent with a gift to heirs 
of the body ; and that the words '^ in defauH of ^acb 



\ 
\ 
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issfie*'' meant' in defatilt of such heirs; and that 
Doe V. Goff was not law. 

The judgment^ tlierefore^ of the Houde of Lords' 
in this case .establishes bieyond the reach of contro- 
versy, — 1. That in ofder to explain away the appro- 
pitated meaning' of the words '^ heirs of the body" 
there must be express words, or necessary inference 
or implication. 3. That the occurrence of the 
words '^ heirs of the body'* as a designation of child- 
ren, or other objects within the line of perpetuity, 
in a power Of appointment, does not raise a neces- 
sary inference or implication that the same words 
are hot used as words of limitation in the gift in 
de&ult of a{ipointment. 3; That if the gift be to^ 
the heirs of the body, the express mention in that 
gift of any- particular- class of inheritable issue, 
as children, sons, &c. in terms which ^o not 
clearly exclude the remoter descendants, will not 
narrow the Operation of the words of gift. 4. That 
a testator having once manifested an intention that 
heirs of the body as such shall take, he cannot su- 
peradd to, or qualify, that intention ; and that all 
expressions assuming to modify or regulate the 
course of devolution, or, in other words, to lay down 
new canons of descent, are, instead of being* made 
the ground-work of a special exposition of the 
words " heirs of the body'* to be rejected as vain^ 
and futile ; and that when we find the testatoc^ 
giving to the heirs of the body, to take in that/ 
character^ and under that denomination, all en/ 
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qiiiries as to what he meant besides^ in relation to 
that gift, are wholly impertinent. 5. (By over- 
ruling Doe V, Goff) (d) that the words '' heirs of 
the body/'' having so fixed and comprehensive a 
sense^ do not require any aid> nor derive any ad- 
ditional force, from other expressions of (what is 
termed) a general intent that the estate shall not 
go over till an indefinite fiujure of issue of the first 
taker. And, 6. (By over-ruling Doe v. Goff) that 
a devise over to tajce effect if none ' of the issue of 
the £r8t taker shall live to attain the age of twenty- 
one, is a circumstance which does not repel the 
legal meaning of the words '' heirs of the body,'' 
but according to Lord Redesdale's opinion rather 
confirms it. . 

In comparing the devise in Jesson v. Wright 
with that in Willcox v. BeUaers, as regards the ap- 
plication of the rule of law, it will be seen that the 
former was marked . by circumstances which ren- 
dered it much more intractable than the latter; by 
cnrcuihstances, indeed, which the Court below had 
allowed to operate in exclusion of the rule.' .In 
Willcox i?. Bellaers we are not pressed by the. dif- 
ficulty of attributing to' the words ^^ heirs of the 
body" two different senses in different clauses of 
the will ; on the contrary the argument against an 

(d) In Doe V. Goff there was no devise over after a general 
foihire of issue. Lord Ellenboroagh founds his argument on the 
absence of general intention. There were words importing a te- 
nancy in common, on which the Court also relied. Supra^ 123. 

N 
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estate tail in H. T. Willcox ascribes to differs t 
words the same sense ; (e) nor are we reduced to 
the necessity of rejecting any repugnant or incon- 
sistent expressions, nor is any word of purchase 
appended to the limitation to the heirs of the body. 

It may perhaps be thought that the absence of 
superadded words of limitation, or other words 
sufficient to give the fee to the children, had con- 
siderable weight in Jesson v. Wright, and distin- 
guishes it in principle from other cases reviewed 
in the fourth Section. To those cases we may 
add^ as regards some of the principles laid down^' 
the case of Doe d. Thong v, Bedford, (/) where 
the testator devised certain messuages, &c. to his 
wife for life, and after the determination of that 
estate, to trustees to preserve cbntingent remain- 
ders, and from and immediately after Hie de-' 
eease of his wife, to his daughter E. B. for life^ 
wiih remainder in like manner to trustees to pre-* 
serv^ contingent remainders; and from and imme-< 
diatdy after the decease of his ;said daughter, to 
the heirs ef her body lawfully begotten ; ted fbr 
want of such issue, then to O. W. T., and his heirs 
aod assigns for ever ; it b^ii^ the t^stator'i wifl 
and useabiilg that afber the dedeaseof his wife bii 
daughter slUMild have ioialy an estate for life in the 

(t) ^ If 'a man makes use of different words he must certainly 
mean a different sense, and this is a rule in the construction of acts 
of parliament, deedsy and wills." Per Willes, J. Wilm. 395. 

(/) 4Maul.&Sel. 362. 
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said premises ; and that after the decease of his said 
wife and daughter^ the said premises should go to 
and vest in the heirs of the body of his daughter; and 
that for want or in default of such issue^ the same 
should absolutely go to and vest in O. W. T. and his 
heirs ; and that his daughter should not have any 
power to defeat his intent and mei^ing in that re- 
spect ; and he gave power to his trustees and their 
beirs^ and directed them from time to time and at 
all times thereafter^ to do all acts necessary for 
fulfilling such his intent and meaning, or the more 
effe<?tually settling the said premises agreeably, 
thereto, and the prevention of any thing being 
done to defeat the same, &c. It was held thatE. B.. 
the daughter took an estate tail. It had been pre- 
viously determined (g) in a suit in equity upon the 
lame wiU„ that this wag a devise of legal estates to 
the daughter and her issue; and consequently that 
tb^ direction to seUle^ &c. I^d no (q;>erationi. Le 
Blade J . fi#.id thi^t ^he ifitentian of the testator to give 
his^ daughter an estate tail was plain, (not because, 
the words of gift were sufficient to create an estate 
tai)j but) because it was not to go over tiH a failure 
of her issua, aaid beamae he hspd B€i supemdded 
wwd^ of limitation to the heirs of the body, ta 
shew that be meant the chUdrtn of bis daughter 
Mhf' And Daropier^J. thought it dear by tfaelimi^ 
tation over fi>r want of issue ofi \m daug]t^er> that 
the testator used '' heirs of the body'' as word^ of 

is) Thong V, Bedford, 1 Bro. C. C. 313, 

N 2' ■ 
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fimitation. But if there had been superadded words^ 
aud no limitatiofi over, — ^what would the Court have 
done? Could they, consistently even with the doc- 
trine of the cases discussed in the fourth Section, 
have held that the limitation to the heirs of the 
body was a limitation to children in fee ? In all 
those cases, there were words importing a joint 
tenancy, or tenancy in common, &c. on which the 
judges relied. The determinations in Coulson v. 
Coulson (h) and Hodgson v. Ambrose, (i) which 
settled the law upon the construction of wills simi- 
lar to that in Thong v, Bedford, were not founded 
on the circumstance of a gift over, or the absence 
of superadded words. 

it is certainly matter of regret that all the mi- 
nute circumstances on which the Courts below had 
founded their judgments in the cases discussed in 
the fourth Section were not combined in Jesson 
o. Wright : but I apprehend it will not be difficult 
to shew that this determination is in principle a 
direct authority against the controlling influence 
of superadded words of limitation in fee engrafted 
on ^' heirs of the body** in the plural; and that the 
Courts below cannot allow them to operate in ex- 
clusion of the legal sense of the words '^ heirs of 
the body,** without impeaching the grounds and 
reasons on which alone the judgment of the House 
of Lords professes to stand. 

(A) 2 Atk. 346. 3 Stra. 1125. (i) Dougl. 331. 



i 
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An attempt has been made^in the discussion of 
the case of Willcox v. Bellaers (k) to shew that the 
superadded words of limitation in fee must depend 
for their effect on the previous and independent 
sense of the words upon which they are engrafted ; 
and are utterly powerless till those words are de- 
prived by other means of their legal force. For 
as primd facie the words ^' heirs of the body" in- 
clude all the descendants^ the words ^' and their 
heirs" are a mere expansion of the idea included 
in the former. To allow them to control '' heirs 
of the body" is^ in effect^ to adopt the logic^ which 
Mr. Justice Buller condemns as bad^ (/) — ^to make 
the very words sought to be explained away their 
own expositors. Several solemn adjudications esta- 
blishing the inefficacy of these superadded words 
have also been adduced, (m) 

The word '' issue" may be restrained by slighter 
evidence of intention than the words '^ heirs of the 
body." But words of limitation in fee superadded 
to the word '^ issue/" aided by circumstances fa- 
vourable to a restrictive construction of that word^ 
have been adjudged insufficient to make it operate 
as a word of purchase. In Frank v. Stoven^ (n) 
where the testator devised all his estates to B. F'. 

(k) Suprciy 55. 
(0 Dougl. 343. 
(m) Supra^ 56. 

(n) 3 East. 548. (1803.) And see King ik Burehell, 1 
Eden 424, Infra, 182. n. 
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for his Irfe^ without impeachment of waste^ and 
with power to make a certain jointure thereout for 
any future life^ and from and after his decease^; 
then to the issue male of the body of B. F* law- 
fully begotten^ or to be begotten^ and their heir^, 
and in default of such issiie, then over; B. P. 
was held to take an estate tail, (n) 

(n) ^' la Kipg o. Burchell, and in Frank v, Stoven, the de- 
vise was to one for life, remainder to his issue male, and to their 
heirs, share and share alike ; and for want of such issue, thei^ 
OYer : and yet, notwithstanding the words of superadded limit- 
ation, and the words of regulation and modification, the ances* 
tor took an estate tail." Prest. Est. 374. 

In Frank v. StOTen, there were no words importmg division i 
and in King v. Bnrcbell) (Amb. 379. 1 Eden. 4U.) the word« 
^^ share and share alike" occurred, not in the devise of the estate 
in question in the cause, but in the devise of another estate. And 
it should be observed, that though words of limitation in fee 
were superadded, yet there was a proviso against alienation by 
the devisee for life or his issue) which was considered by Lord 
Northington ^^ as a plain dechration of the testator himself that 
he had given such devisee an estatf tail^ and thai he intended ta 
restrain him from a legal dominion over it." The testator de-r 
vised his estate at H. and L. to his cousin J. H., to hold the 
same during the term of his natural life; and, from and 'immedi- 
ately after the determination of that estate, he gave the same to 
the issue male of J. H., lawfnUy begotten, and to hia and .their 
heirs sh|upe and shar^ alike ; and for want of such issue^ then he 
gave the same to the issue female of J. H., lawfully begotten, to 
her and their heirs, share and share alike, if more than on^^and 
for want of such issue, then he gave the same to his (testator's 
cousin) W. F., his heirs and assigns for ever. . And .after taking 
notice that he had covenanted to settle $0/, on his wife^ he de- 
vised certain premises in M. to her, tQ hold to h«r as jg^efft of her 
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The principles on which the judgment of the 
House of I^rds proceeded entirely negative the 
idea that words of superadded limitation in fee, 

jointure, for and during her natural life ; and from and immedi- 
ately after the decease of his wife, he gaYe and deTised the same 
unto the said J. H. for life; and from and immediately after the 
determination of that estate^ ujita the issue male of the body of 
J. H.^ hLwfiilly to be begotten^ and to their heirs; and for want 
of such issue male, to W. K., his heirs and assigns for ever. 
The testator then inserted the following proviso : — *^ Provided 
always, and my mind and will is, that the several bequests and 
limitations of the premises in H. L«, and M*^ so devised, be-> 
qaeathed, and limited unto J. H., and such issue male and 
female, is upon this express condition, that if he, the said J. H., 
or his issucy or any or either of them, shall at any time or 
times hereafter alienate, mortgage, incumber, or otherwise com- 
mit, any act or deed whereby to alter, change, or defeat the 
same bequests and limitations, or any of them, hereinbefore li- 
mited and appointed of the said premises, that then, he, the said 
J. H., and all and every such other person or persons so alienat- 
ing, mortgaging, or otherwise incumbering, altering, changing, 
or defeating, the same bequests, or any of them, shall pay or 
cause to be paid, and I do hereby charge the said premises, 
with the payment of 2000/. unto such person or persons, and his 
and their heirs, who might, could, should, or ought, next to 
take by virtue or means of any of the bequests, devises, orlimit- 
aticms, hereinbefore by me given, devised, or bequeathed." 
It was held that J. H. took an estate tail in the premises in M. 
Lord Northington observed, that if the testator intended the 
issue to take as purchasers, he intended them to take as joint 
tenants ; and if J. H. had ten sons, and the youngest survived, 
the nine children, and their issue, should be disinherited, which 
was an intent too absurd to be supposed. That it was manifest 
the testator intended the word '' issue" as a word of limitation, 
because he intended J. K. should take the estate for want of 
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or other words capable of carrying the fee, would 
have induced a different decision. We shall pre- 
sently see that the judgment manifests throughout 
the utmost anxiety to maintain established rules 
and principles of law. Is it possible for a moment 
to suppose that the learned persons who delivered 
that judgment wouW have suffered such expres- 
sions to be set up against a series of concurring 
authorities ;— that they would have solemnly laid it 
down, as a sound legal principle, that the quantum 

Issue male of J» H., whenever that default of issue happened ; 
and that there was not a colour to say in grammatical, liberal, 
or critical construction, that there was any period to which 
that want of issue was restrained ; and here was a plain limit- 
ation of the whole fee in particular estates, and remainders. The 
Court therefore did not rest the decision solely on the proviso. 
Indeed since J. H., as tenant for life, might have aliened so as to 
defeat the remainders in their contingent state, the proviso did not 
necessarily imply an estate tail in him ; and it seems very difficult 
to contend that the testator intended to give him more than an 
estate for life : but the proviso strongly indicated that his issue 
were designed to take estates tail. ^^The extent of the proviso 
to the issue was very strong against their taking in fee ; and 
should it be urged that the implication from that circumstance 
might possibly have been satisfied, by an estate tail male, in the 
issue as purchasers ; the answer is, that would have been either 
rejecting the words ^ their heirs,' or reducing them by a con- 
structive qualification into ^ heirs male,' which would at once 
have removed the only objection afforded by the circumstances 
of the case, against the ancestor's taking an estate tail, and have 
left po argument for the issue male taking by purchase at all."^ 
Feam. C. R. 123. But there seems to have been ground to 
contend that the issue were intended to take estates in tail ge- 
neral. 
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of estate which the devise is capable of carrying^ 
furnishes a safe criterion for determining the ob- 
jects intended to be benefited ; in a case^ too^ where 
the term descriptive of the objects is not only free 
from ambiguity^ but of the most fixed acceptation in 
law ; — ^that where the superadded words^ taken in 
their natural order^ must be operative^ or nugatory^ 
according as the principal words are accepted in 
their proper legal sense or not^ so that their efiect 
cannot be known till the sense of the principal words 
is fixed^ those superadded words shall nevertheless 
be forced into operation before all the rest^ and 
shall first cut down '^ heirs of the body" to a de- 
scription of children J an^ then give those objects 
of their own creation the fee ? There is not 
throughout the judgment a single expression 
which can warrant an inference that if this ad- 
ditional ingredient had been thrown in^ it would 
have had the slightest effect upon the minds of the 
great lawyers by whom the grounds of the judg- 
ment were so strongly stated. It is true that Lord 
Eldon said that ^' heirs of the body'* might be con- 
trolled^ and that this might be by the effect of 
superadded words : but his Lordship must certainly 
be understood to allude to the settled doctrine 
that superadded words indicating a different course 
of descent from that pointed out by the principal 
words, or words superadded to '' heir of the body" 
in the singular, Ac, may turn the principal words 
into words of purchase, descriptive of the indi- 
vidual hdr or heirs. It would be straining his 
Lordsbip's expressions, and imputing to- them 
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a meaning derogatory to his high reputation as a 
lawyer^ to interpret them into an admission that 
if words of limitation in fee bad been engrafted on 
the words '^ heirs of the body'' in Jesson v. Wright, 
they would have imposed upon these words a sense 
^tally diflferent from that which the decision at* 
tributed to them^ and have rendered them syno- 
nimous with children. Lord Eldon expressly said, 
that he could not admit all the cctses to be rightly 
determined ; not confining his observation to Doe 
V. Goff. His Lordship was probably unwilling to 
pronounce extra-judicially a direct censure upon 
a line of cases which the judgment of reversal in 
Jesson V. Wright^ rendered it probable would not 
be extended. 

If any further confirmation of the concluaion 
that superadded words of limitation in fee^ or other 
words adequate to psuss the fee, are not to be re- 
garded, were still wanting, we might derive it from 
the very sources of those doctrines which have 
given rise to the notion that such words are ca- 
pable of influencing the construction. For in Doe 
V. Jesson the Court of King's Bench held the 
absence of such words to be a circumstance per- 
fectly indifierent; and appeared quite prepared 
to go the whole length of controlling ^^ heirs of the 
body" by circumstances importing division, &c.. 
without any words carrying the fee ; and in Doe 
V. Gofl*, that Court decided that under the term 
'' heirs of the body," children were entitled^ with- 
out determining what estates those children took. 
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Mr. Fearne, after taking a review of Ihe nature 
and scope of the rule in Shelley's case^ draws the 
following* conclusion, (o) 

'' This delineation of the rule comprehendo two 
discriminating lines^ whose concurrence seem to 
decide its application : the one is, that the person 
to claim the inheritance after the ancestor is to 
claim as heir, &c., that is, eo nomine, and under 
that description, whoever such person may be; 
and the other, that the effect of the limitation is 
not confined to the person so first claiming, or his 
representatives, as such, of any description ; but 
directed equally through all other persons, suc- 
cessively answering the same relative description 
of heirship general, or special^ to the anicestor 
refei^ed to ; and entitling them eo nomine^ or in 
that character only. It is evident that the first 
branch of this distinction will exclude all those 
cases where the words ' heirs of the body' are by 
other words of reference or qualification explain- 
ed, or restrained to the sense of first and other 
sons^ &c., as in Walker v. Snow, {p) Lisle v. 
Gray, &c. ; (q) equally with the cases of marriage 
articles, and executory trusts, (r) wherein a similar 
construction has prevailed, as well as all those 
wherein^ on account of words subjoined, the per- 
sons to take cannot take as heirs, or by virtue oi 

(o) Cont. R. 143. (1?) Supra^ 79. (w). 

(q) Supra, 79. (r) Infray Sect. VI. n. 
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that description by reason of the distributive di- 
rection {s) amongst several constituting an heir, 
or as tenants in common, or in some other mode, 
irreconcileable with the course of a descent, as in 
Doe V. Laming, {t) and others of that sort ; {u) 
together with those where the description is 
directed to a presumptive heir in the lifetime of 
the ancestor as in, Burchett v. Durdant, (v) and 
others of that class ; whilst the latter branch of 
the distinction excludes all those cases, wherein 
the import of the word 'heir/ &c. in the singular 
numTjer, is by annexed words of limitation con- 
fined to the first, next, or one individual heir, &c; 
and his heirs, &c. or to such heir, &c. for life, as in' 
Cheeke v: Day, Archer's case, («?) White v. Collins, 
afid others of that complexion, as well as those 
where the words of limitation superadded to the 
words ^ heirs,* &c. denote a diflFerent species of 
heirs from that described by the first words, as in 
the case put by Anderson (x) in Shelley's case/* 

It will appear from the passage above cited^ 

(5) See 1 Ves. jun, 143. 

(0. Supray 104. 

( u) In Mr. Feamc's time there were no other cases of that sortr 

(v) SuprOy i. e. so to as to reduce '^ heirs" to a mere descrip«> 
ticoi of the individual. For ^' presumptive heir" we should r^d. 
*^ heir apparent." 

(w) Stsproj 89, 91. n. 

{x) As counsel arguendo. Lord Thurlow mentions it as the 
only instance of the kind. Supra, 95. 
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that it is not aitributing too much to the judgment 
of the Lords in Jesson v. Wright^ to state that it 
not only restores the authority of the rules laid down 
by Mr. Fearne^ in days which may now^ perhaps^ 
be called '' days of yore/' {y) for the construction of 
devises to heirs of the body^ but warrants the ap- 
plication of those rules to cases which that writer 
seems to have considered as excluded from their 
influence ; and establishes this branch of learning 
on broader and surer grounds than it had hitherto 
been placed by positive decision, though without 
any extension of the reason and spirit of the prin- 
ciples so clearly laid down, so anxiously inculcated, 
and so stubbornly maintained, by the sages and 
fathers of the law. 

The new doctiines seemed to threaten for a time 
a general breaking up of the ordinary rules of in- 
terpretation ; for in the language of rPollexfen (z) 
(which, though it may sound rather harshly and 
quaintly to a modem ear, is nevertheless good 
law, and good sense.) '^ If youcan change the \Yord 
' heir,* and put in ' son' or ' issue' \afortwn, ' child- 
ren'] you may make words of limitation to be 
words of purchase; make a. man take by the name 
t)f Acer which is no< heir. If a man may lay aside 
some w^rds, and put others: in their places, a man 
may make any ttiingr-any ^Mng/' This, perhaps, 

(y) Sugd. Vend- 5 Ed.4M. («) Pol|,;687. 
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may, with reference to the doctrines in question, be 
interpreted to mean, that if you once reject the plain 
sense of the words employed by the testator, and 
substitute a different or opposite sense, upon con* 
jectural grounds ; or, in other words, if you dis- 
card the principles laid down in Jesson v. Wright, 
and revert to the doctrines propounded in Doe v.. 
Jessoii ; you may make one man's estate another 
man's estate, and set up, instead of permanent 
metes and landmarks, something as unsteady as 
the vane of Westminster Hall, shifting about with 
every wind of doctrine, '^ loose on the point of 
every wavering hour.'* 

The judgment in Jesson v. Wright establishes 
general principles of great importance. It stands 
Iw a beacon, guiding those who have to decide 
upon such cases to the true point of enquiry, and 
warning them not to stray, beyond the bounds pre-» 
scribed by the rules of Iaw> in quest of intention^ 
nor bewilder themselves, and those wfea are fooiind 
to toQoyr thetn^ in the maze of " ptttj distme* 
tions." 

Liord Hedesdale enforced the necessity of esla^- 
blishing rules, and the importeifce of uphokfing 
theih^ that those whd have (a ndviM majr beiifale 
to give oprnions 4m fitlW with 4afety, He ob*^ 
served that, from the variety and nicety of the dis- 
tinctions in the caseS; it ytnk ififlkillt for a ppofes- 
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sional adviser to say what is the estate of a j^rson 
claiming under a will ; that it could not at this day 
be argued that because a testator uses in one part 
of his will words having a clear meaning in law, 
and in another part other words inconsistent with 
the former^ that the fi At words are to be cancelled, 
or overthrown; — ^that it was dangerous, when worda 
have a fixed legal effect, to suffer them to be con-* 
trolled, without some clear expression, or neces- 
sary implication ; that to say that the general in- 
tent should over-rule the particular, was not the 
most accurate expression of the principle of deci- 
sion : but that the rule was, that technical words 
should have their legal effect, unless from wah"* 
sequent inconsistent words it was very dear that 
the testator meant otherwise; and that those who 
have to decide upon such cases ought not to rely 
on petty distinetions, which only mislead parties i 
but look to the toards used in the will. 

Lord Eldbn said ^at the words ^^ heirs of the 
body*' meant primd facie affl descendants ; and that 
it was a mile o9 IiAw, tluUnU descendants should 
tahe wnder tkoae wordSy unless clearly qtmlified, 
%tA restricted by other words, so "as to giv^ them 
a <iiiM« litirilled ^eme ; that lie <k>ukl Yiot adndt iOittt 
ail tbe' oa^es cilied had been weft decided, but ttiat 
4t was fiardly to be existed, that judgei^ should 
agree in the decision of all those cases, for the 
mind is overpowered by th«3r- multitude, and the 

I 
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subtlety of the distinctions between them ; that 
the decidon ought to accord with former autho- 
rities^ if possible^ but that at all events they must 
adhere to the established rules of legal constructim ,• 
that in order to cut down the estate tail^ created, 
by the words ^^ heirs of thS body/' it .was abso-. 
lutely necessary that an intent should be found to 
control^ and alter it^. as clear as the intent ex-, 
pressed by those words; and that it was more im- 
portant to maintain the rules of law^ than to pro- . 
vide against the hardships of particular cases. 

• 

The same deference to authority^ the same . 
anxiety to. maintain established principles^ and pro- 
mote uniformity of decision^ has marked the judg- 
ments of Lord Eldon from the earliest period of 
his judicial life. In the case of Thompson v. Law- 
ley (a) his Lolrdship. observed, that whether the 
rule then in question was wisely adopted or not^ 
it was unnecessary to determine : but a general 
rule. having once been established^ he had, rather 
consent pointedly, and avowedly, to contn^dict that , 
rule in terms, than to acknowledge it in words, and ^ 
deny it in effect^ by raising distinctions, which in 
fact made it impossible for any man to decide, in any 
particular case, what was the l^al construc^tipn oif a. . 
will, as to the point submitted to him, till, he 
had obtained this aii^thority of a court of law, in a 
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(a) SBofli; and Ptall. SOS. 



judgment upon the will^ for the opinion which he 
gave. (6) 

When we see a mind capable of grtksping tho 
whole, compass of our juriApnidence submit itself 
tp a patient research into cases, descending to a 
critical examination of their most, minute circum- 
stances^ and not unfrequently deducing the true 
principle of decision from sources unexplored by 
the diligence of the bar ; when we observe the 
result in a system of equity^ which^ by respecting 
the authority of settled rules^ and by the cautious 
introduction of such principles only as are in per- 
fect accordance with those rules^ at once promotes 
the ends of justice, and advances the character of 
the law as a science ; no judge can be allowed to 
discard the maxim ^' stare decisis" as unworthy of 
an enlarged intellect, or to question the wisdom of a 
discreet adherence to it. To expect from any judge 
that every individual case should be determined 
on its true grounds, would be to exact more than 
human nature can achieve : but if the mass of his 
decisions tend to establish sound principles, and 
to render classification easy ; if he lean so far to 
the circumstances of the particular case as is con- 
sistent with a just regard to the integrity of esta- 

(b) ThMe obsenrirtioiifl appear to have been occasioned hf 
what fell from Lord Kenyon in Lane v. Lord Stanhope, 6 T. 
R. 345. where his Lordship seems to have treated the rule in 
lUie V. Bartlett, Cro. Car. 302. rather slightingly. 

O 
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I^Ksbeit miles of law^ and no further ; if^ at the close 
of a long judicial life^ the ancient land-marks of 
property are found not only unremoved^ but re- 
deemed from the rude asflauf ts of sacrilegious 
hands^ and more securely^ fenced in from the m*^ 
juries of time and accident ;~H>f such a judge it 
may b« ixvly mA, Omne ttUit punetum. 
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SECTION VI* 



Of the if^^hUity of the Rule in Sheila's case. 

piseussion of the opiniom 9f eminent lawyers 
concerning the nature ani tendency of the 
Rule. 



'^ The cases (says Mr. Pearne) as well as prin- 
^{^^ tell \X9, the contrpUing rule of construction 
ia wills is the intention^ expressed^ or clearly im- 
plied. To cpntradict this would, indeed, be a 
mockery, a denial of the import c^ the word - will/ 
Qji this brof^d groupd sQiqe ^ave drWen the rulQ 
ia ques|;)on (i. e. the ru|^ in Shelley's case) to a 
^tapce, that wa|ild in effect r^uce it to no rule 
ft all^ by sulyecting it ^o $he control of any ex- 
pression not perfectly reconcileable with a positive 
intention of its admission ; while others have, with 
a rigid degree of legal sternness, insisted on an 
i^^xiUe iuiherence to the rule zeithQUt regard to 
my impUcatwe contravention of its effect. It is 
obvious (continues this writer) that neither of 
these doctrines is reconcileable with that train of 

o2 
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deqision^ wJbich must, I .conceive^ be held to h^v^; 
ptFCMQKNinced ttv^ law on tbi^ point. These. dec^sion;^ 
{it I do not rai^tfik^ tbef^) Aeilber bend the rule. 
to, nor 8i;^pportitagainfiAj'evearj expressioo or mani*. 
&$t ind^c^tipo pf coAtrary intention. The one 
n^oiUd be absolutely dis^ardin^.H; as a rtde qf, con- 
struction in wills ; the other would be renderings 
tbe legal effect of certain technical words in the 
very first line of a will irrevocable through the 
whole sequel of it. The amphibolous tendency 
of cases and principleg seems to conspire in the 
production of a question;, the sblution of which 
may^ by professional gentlemen^ be truly termed 
the hie labor, the hoc opus. To attempt it with 
precision seems vain^ until we can reduce all pos- 
sible expressions^ or indications ofintention, to cer- 
tain classes/ or degrees of relative force. Then 
indeed might we ascertain^ on a standard scale, 
what degrees of express or impKcative indications 
of intention are below, and what above the .coo- 
trolling index of the rule. Whilst that h out of 
our reachj what can we do more than resort to 
soimfe geneitil inferen ces afforded by th^ eompaffi^n 
of the «eVeral cases. In which the inl^BfaiM'kkfi 
been allowed to control the rule T*' (a) , 
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When our conclusiotts are fdund to be at vamscf 
with those of a writer, whb applied to theparfialifoliK- 
tion of this problem powers arifl altairiiiiehts oftBfe 



(fl) Feame, C. R. 142. 
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kighost -order, trie eannot be altogether wRhoiit ap^ 
prehension that some strong point in his positions] 
has escl^ped our obsrervation, or thai somfe link in. 
the chain of our own reasoning is defective ; more 
especially when the diflTerence between us involtes* 
the essential nature and properties of the rule itself' 

» * * • 

In no sense can the intention with propriety be 
termed the controflirig rule of constrtfctioil even in 
wills. In deeds, iM law prescribes certain modes and 
forms of communicating certain ideas, and these must 
be strictly observed. In wills, greater freedom of ex-^ 
pression is permitted ; — whether wisely or not has 
been doubted by some of the highest legal autho* 
rities. (b) If any doubt upon this point should 
still linger in the mind of any one, it may be dis- 
pelled by even a cursory sun^ey (and indeed few 
caji hope to take more than a cursory survey) of 
the reported decisions upon wills. There he may 
contemplate the human mind, as affected by pre-* 
jttdiee, opitiibh, modes of thinking, habits of tidii* 

»!- 0) ^^ Had tbere. not be^or foch a current of.nttAorilies m 
.;|r<&>'fii^d ia the books since .thf parsing of the Sti^tute of Wilk^ 
on the constntctioa of wills, to further, as it }\as be^ calle^^ 
the intention of devisors, perhaps it would have been better that 
the same strict words had been required in testamentary dis- 
"pMfilJIA 'ot latfdi' as-iathilse 'l»7' d««d, because then the lan- 
^glfege;^ptl3S»i]^?e9tii^»^NiFoaldhBT6 been so fiimillar that few 
^fsj^l^iWpa^^^aixQ arisen on wills." Per Lord Kenyon, 5 
T. R. 561. "The question upon the construction of wilts 
whether a person takes an estate for life or in tail, has been very 
jnuch agitated s and yef remains so much undetermined, thiMt 
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cation^ or by the skyey iBflaenees ; and if blft 
progress ia law should be slow^ he may at least bc^ 
advancing in philosophy. Now decision wears si^ 
3tem lega] aspect ; the intention is probable^ is obr 
vious^ but the letter will not bear it <ml--^oluU8ed 
turn dixU. A few^ and but a few pages onward^ an-^ 
other, nay perhaps the very same, judicial brow un- 
bends its rigid features, and frolics in conjecture/c) 
Intention, the law of the instrument, warrants this 
excursive mood, and didce €$t desipere in loco%^ 
Though this ^vil cannot now be remedied, its pro* 
gress may be checked by clinging to the little of cer- 
tainty that yet remains ; to those rules of law which> 
as well in wills as in deeds, control in some instances 

cpansel must still find it veiy difficult to give an opinion that 
can be depended upon. And I think it would have been of great 
service to the public, and tended to render property less pre- 
carious and uncertain, if the legal con&truction of words in a 
ij^ill had never been departed from ; for it must be much bettet 
that every testator^s intent should be subservient to the rules of 
law, than that the law should be subservient to the parties' intent." 
Per Wilmot, Notes 398. 

(c) ^^ If courts either of law or equity, (in both of which the 
rules of interpretation must be always the same) if th^se or 
either of them should indulge an unlimited ^titu^e .of fprfning 
conjectures upon wills, instead of attending to their grammatical 
or legal construction, t^e consequence must be endless liti- 
gation. A civilian of some eminence, Mantica, has written a 
learned treatise on their law De Cvt^'ecturis uHimarum-VoitMiU" 
turn : but I hope never to see such a'titke^iii ttie kw<if Eng^ayd*" 
Mr. Justice Blackstone's a^rgiim^t in. Perrin v. l^^$i^ JP^sg* 
Tracts. 49^. (Note)indC]mis.I)ig. 160. the former part of tjbis 
passage is cited as Mr. Hargrave's own observation.) 
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the iBCentjon of the paitjrj and oblige the kw of the 
iastrument to conform to the law of (be land. 



The conclttsioM to be drawn from a consider- 
ation of the terms in which the rule is laid down^ 
and of the aci^dged cases in which it has been 
applied^ or discussed^ appear^ In my humble coiir 
4ception^ to be these : — that it is a nile to whic^ 
the courts are bound inflexiUy to adhere^ without 
regard to any express <h' implicatite conteavention 
of its effect ; that it k to be discarded as a rule of 
construction in wills ; that no case can be found 
in the books in which the intention has been 
aHowed to control the rule ; that the only possible 
mode of reconciling the rule itself^ or the deter*- 
minations upon it^ with that degree of freedom 
which the law extends to testamentary dispositions!^ 
is to consider the rule as destructiTe of intentioo, 
and not as prescribing certain modes of commnni" 
cating the intention ; and that to represent it in 
any other light would indeed be to render it a 
mockery^ a denial of the import of the term '^ wilL 



V 



in the paragraph above transcribed^ Mr. Fearoe 
appears anxious to steer a sort of middle coimtso^ 
between the oppugners and defenders .of the rule, 
•fjonsidered as a rule applicable to the construction 
4^ devisee; to teo^orize between two parties^ who 
'lip(iear>to'<lia«« agteed in AOtbing but a determine; 
iition tointestth^^ rule witii imaginary Afficuides and 
terrors^ and who exhausted their zeal and talents, 
the one lu sustaining, ^nd the 4^ther in destroyin 
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^^H?? ni ^^^^ijpi.^?"^^-"'^ • ' '■'■ ■'■>'■' ■■■•■ '«• ■ 

So far as our' enquiries are dkected to ascertain 

#?. ¥?^^9^'* ^fi^*^?' i^^^ witti >?ffar4ib>the 

l^djTOi^f j%,q;: excliiplon pf tUe rule, they limst^ 19 
^vf^^ l^a^e^ b^ Ywy brief. Tli^ nature of t|i^ disr 
ppsi^qn w^ich invites the application of the rul^ 
tepels the intention to admit it. The testator cant- 
noi;^ indeed^ be supposed to entertain a tho^g^ht 
jtiponth^e subject of a rule; of whose very existence 
he is i^pt presunjied to be ^prised. 

The decisions tp M^hich Mn Fearne alludes as 
not supporting the rule against every expressioH 
or manifest indication of contrary intent, and which 
have been noticed towards the close of the kst iec- 
tioT^(a) seem to prove nothing more than that the 
veords '^ heirs of the body" are, whether found in 
connection with an estate of freehold in the au- 
cestor or not^ capable of redtrictiony qualificatiaii> 
or explanation^ a position which the rule in Shel- 
^y^^ijfWp ^^^ not assume toxontradict;andthe 
([^^i|p^^9]^ ^ ,be |>ut Mppnv.eaich; of thosse otow (a 
qfi0$^a , p^cejd^Qt tp any i^efprcinae to tberule) 
is yhf |he^ tliesp woi;ds were i^ghjtly interpreted aic- 
cprd^nig ^Q,t:he ordinary pai\pn^ of qooatructioo or 
not In ^yj^^ of those cases^, the «eu^ra/;limitfWtion^ 
r^quisitfst to call the rule: into actipn did wH exists 
and in all the rest there "were circumstances wdiich 

•»«"*•■♦*■- - . ' * ' • > . ^ 

— •» » . t . . . > - 

<i») Supra^ 187. 
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placed ^ disvise b^ond the purview of the rule. 
Those decisions therefore^ leave the rule whoVy 
untouched and unaffected. 

There has never been any direct infraction of 
the rule. In order to constitute a departure from 
the rule^ the courts must go the length of holding 
that a liinitation to th^ heirs^ or heirs of the body, 
.preceded by an estate of freehold of the same 
quality in the ancestor^ entitleGl the heirs to take, 
as such, originally in their Own right, with the 
jsame capacity of transmissidn, and in the same 
manner, as if an estate of freehold of a different 
quality only, or ho estate of freehold, in the an- 
cestor, had preceded the limitation, to them. But 
the <5ourts have uniformly denied that operation 
to the devise, nor has any judicial dictum distinctly 
asserted that such an effect can be produced by 
the clearest manifestation of mtehtion ; and if it 
cannot, it seems to follow, by a necessary conse- 
quence, that the rule is inflexible. 

In every case to which the rule is property 
applicable, the intention, as expressed, requires 
that the heirs shall take in the mode above sped* 
fied, independently of the ancestor ; the rule re- 
quires that they shall take derivatively through him. 
Wh^re there is a simple gift to one fdr life, re- 
mainder to the heirs of his body, it is agreed on 
a)l hands that the rule must be applied : but where 
any circumstance,, as a limitation to trustees to pre- 
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aDnre contingent re0iaitideni^(4) bte beea saperir 
^idded^ wUoh , may. b/ei daemecl to mark more 
stroffigly the intention tbntthe hmrs shaft be* in by 
piirGhftse> the great struggle has been^ whether^ 
wtemg thai tht testator evinces such anxiety that 
the : Umitttioii to the beirs shafl not attach in ihe 
maideslbr, but. o|)erate as a mmainder to them by 
purchase^ an4. that the heinh in the character of 
lieirs cannot so succeed to the inheritance; the 
(^ift to them shall be construed a description of 
individual objects> as first and other sons^ &c.; 
-so that the real difference between those who in 
such cases hold Ihe ^rst taker to be tenant in taif> 
and those who bold bim to be merely tenant for life, 
«eems to resolve itself into this :-.the former inter- 
pret the words of the will without regard to the 
legal consequence; the latter strain and torture 
them with a design to avert that consequence ; each 
party thereby violating the. express intention : but 
while the one applies the ordinary rules of inter- 
pretation^ which unavoidably let in the rule of 
law, the other rejects both. So, where the limita- 
tion ^ to the heirs is blended with a direction to take 
as ^inC-tenants, or tenants in common, or with 
<ither expressions irreconcileable with their taking 
^th^r by purchase or descent; the dispute has 
been whether the repugnant expressions shall or 
shall not be reacted ; or^ in other woriib^ whether 

(d) Coulson V. Coiiis6ii, ^ Atk. U5* Hodgson v. ApUirose, 
DottgU a37« DuACdmb t* Suaeomb, 3 Ley. 437. 
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tte smse of ili€ wmd'^ h^rPy'^ and oofttequently 
the ccmmdnly' recel'ra^ rul6» appUoiMe 40i)tiie 
€0mtnieti6ii of wUb^ shall be vhhtai or oMnlb- 
taiaecL But if no rale of. law had «ud 'that the 
heim as fiUiajg^ that diavacter thaUaot be.tii'hy 
{lutthai^^ the ancestor takmg am. eatate^rffpeehoU^ 
k is probttfale that the court* would not in Aeiie 
cases have strolled Irith the {Aiiii meaaing. of 
the words, but have allowed the ordhMury rtdea of 
eonstitictkm to determine the opeiation of the 
devise; without regard to the estate in theancestoi^ 
which seems to have no other attractive virtue thaa 
is communicated to it by the rale. 

In this point of view, ther^ore^ the rule is aa 
inflexible rule of law, which no court of judicature 
has ever attempted to control. 

Lord Northington, however, in the judgment de- 
livered by him in the case^ of Austin v. Taylor, (e) 
made these observations j^-^'^the determinations in 
Dtincomb t. Duncomb(/) and Coulson t^* Gonl^ 
son,(g) were said to be contrary to die inlent of the 
testator, fimn the necessity of the law, which had 
'imposed a rule, that where an estate for life was 
t^reated, and, a limitation to the heirs iof the body, 
those words must be taben as words of limitation, 
' though the testator's intent was contrary. I said, 

' ^^) ' 1 Eden 361. (From Lord NoAhiiigtoii*^ own note.) 
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may (heing supposed mops amsilii at ^e thkie of 
making his will) by any words whatsoever; settle 
iMd<|<dVis«^^>his 'tittate k^cMiTig to his intent, if that 
kiMiit^t^^ agM^aMeto 'k#. Atldi therefore; thet^ 
must be' a bett(ir" grootid than mere authority fdt 
Kiaklng an etpress teiiant for :Kfe tenant in ta% 
#itb''ft eapadty to defeat the HmrtatSon to the heirs 
of his body^ For in the case of Duneotnbt?. Dan* 
comb, where the limitation was for life, remainder 
to' trustees to support contingent remainders, re- 
mainder to the heirs of the. body of tenant for 
Kfo, though' there were no contingent reitriiiircferd 
to be supported unless the latter words were taken 
as words of purchase, yet it does not appear to have 
beeti ' so much as questioned, whether the word 
' heirs' was a word of limitation or of purchase. 
The reason, therefore, why those words have been 
laken in these cases as words of limitation, and not 
^piitichaM, seems^ to nke to have been, that ^Ae 
law having fixed that meaning to the vxMrde, Courts 
of.fjurtice ^ould not say ithat the testator did: tvot 
mean' them *ta be accepted in that sensre, btit ai 
liFords of puriclratse^ iiidds^ thttt are other e^pt^e^ 
szons 'made iise of m the will, plainly evidencing 

(bat indent T^?re c?in be.710 .c^oi^^f but tb^jj^ift 
devise wene11n9.de 'ta.OBiin trustjfpCfr^..&. fQl!jU6)i^ 
and after his death to the heirs of lam bodjr; gintk 
heirB to take as purchasers/ courd ^at^jik^ ^^M 
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., And ix^ King 9. Bonchfett(i) hip.Locdfehj^y.wt 
sudawer to aa argument thiit >i$me U^ni(;aU)rfi9'«ir 
li^ord of purcbas^ .and that, worda^af limitation 
b^ing added the deviae was to iim iaiii^. of J.;HU 
^i^t hia deaUi in lee, sai4 ^' There ia. qo teckaieal 
Wiwd:ia%wiU/' 

But in Wright v. P<Qar0on (k). the same kameA 
^^^udge remarked^ tiiat ^' Testators attempt to an- 
itex^ qmalities to estates which the law, wUl not alUm 
qf;. thi^y wiU give estates for life, meaning tha^ 
^ejf shall have descendible qualities with respect ta 
^ auGoesGHon^ wishiiig them to have reatri^ve 
qu^litiea.with respect to the first taker/' 

l/y^^ .Should witti; difficulty^ perh^pur laie in^m^ 
tp, bfUeye that tb^e pfisaage^ w^re the ^pfip^ 1^ 

A^)(i>>^JfAe «Mtat09Kl ktleiit Jmd lie«ii ^^tv >flo »p^«l«ii|i,'ba 
^8%|)^a{|if«k9ftl|l^^ 1jb^;rut«!»«^'lltw»^^ ^lipp^ipe^fwilleviw^lfr 

•f the body of A.&hall take by iptirchuse, — can tfie imteilt be. 
igqire manifest fiiid express ? -^nd yet A. shall have an estate 
&^j^f<if ij^eWatorst^irnoryepe^^ to contrbl th6 leiiii. 
ap^ikm^i^he^mdrdsJ* PerWilraoi. Not*403; -^b 
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called jfbrth.^jt^ 

which gtdpd in a p^t iMa|Mi^j9«l;tll&^««l^^ 
the above resolution^ and which was confessedly, 
subservient ^o, inl^ntjonj^ (for the rule does.vW>t,: 
like the rule in Shelley's case^ iny/olv^^ iii its ¥cypjc^ 
ierms^ a ft^ojitradiction pf. the testator's .expre8sinV«. 
tention) (9) it will appear with what force tl^y.. 

{q) Where a tid^lsatpir, having .i>oth ti^ehold and leasehold 
la^dsy devises all his lan4s to A.^ aadall his personal' estate to: 
B.9 the leasehold lands answer to both descriptions f the^MtUnt/ceH 
of intention, therefore, is even, and the rule turns the scale,. 
But the rule assumes that the description under vhich the ' 
perscmalty passes is the apter description of the leasehold; 
aodiii t^^cap^ c^f a simple devise of the testator's lands, without^'^ 
SBj bluest of personal estate, the same principle sajs that thia '' 
18 properly a description of freehold lands only; and ^ti^at Ift^if r^ $ 
«re freeliolds to satisfy it, the j)resuinption is agains^ aninte^tiQib. 
topasllhe'feasetibfds. Before' the act of 55 Geo. 3. c.l9^ whick 
doeB«|Hiy»^iMy A^ neee^^ity of a surrender of dopyhoMs ?o^ 
the o^s^ela ^n^^ Wtierra^testator-seised of freeh^ltd^'ftiiS^pf^^ 
holA Jbiids, l^W^li^eing n^surretideE^of^Ae oippfbskU) tfifM#i> 
d his ton^^ w. aU h}s f^l eiXtif^,^^^^^ 

copyholds, to Iiis wife or child, the w^dn . wJ^r^iCKWi^fr^^ 
as satisfied by the freeholds; aiM equity reused tp^jup^hrji. 
•urtender^of the cbp^holclSs.* BuHhe^same Words weire 'neKlsfc 
tnffioieiit deKription of €0^)r^ld(», If ^ete^were rio fre^hoi^ji^^^ 
amor tho ^^ot \hi^:iifmSm:%mS^^^^ 
c»R^ioldi9 hri iHrceideipA tltf^ooprhridi^ % ]fMa«5* 4l#**^ 
Sofpt «1 5. Ye^ thera If 1 peirhap|, ^< so rtrtklnf teco"> in llilii 
doctrine. 
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Doe 9« Laomii^^ and ending (let us hope) \HtA 
Dee t^. Wright, in wMch it is scarcely possible not 
to^reenre that the deeisSto/ if not spMy induced^ 
wm siaiiily itifluei^ed, >y"tbe cfteap estimntion in 
vrtiicb a rule of law of thft highest antiquity^ and 

ACMit pefi^}^ instittitfon, was held. 

•>, . ■ • ' • » ' . . 

Although the authority of Lord Northingtoi|. 
uipon poirits of this' nature must be considerably, 
shaken Hy the language of the Court in Thompson 
v'i Lawley^, and though his Lordship's own dicta 
appear to range themselves on opposite sides ; y€it> 
as the ^ passages above transcribed seem to have, 
been the result of mature deliberation^ and as the 
precise case put by his Lordship is calculated to 
develope the ceal character and tendency o£ the 
rule^ and has been the sukject of much aeiit^ and 
learned speculation^ these dicta demand some tur^ 
ther consideration; more especially as we have seen, 
that since the days . of Mr. Pearne find^M^v jHi^Pr.f 
grave^ some judicial inroads bftye been MMde^^oii i* 
the province of the nile^^^whichyifotbeycitnyot ' 
^fiMCtljr ^ettioa its gDfv«nsigiity> eertalhly tehd^^ 
toe^«lre«Biiclrfbe its domiiiioh. The^ modern cases 
wft sM^arcely permit us to join jviih the latter {g^en; 
tl&pikn^ 'in attributing^ ^^^^ ride^ ly^hich has. titms.^., 
tai^d^ sfufTer^d its ^uspieiil .bQuacb to bewvaded^^v^ 
ttvti. |i|iptliMc^4>f emrfi^; ^nd^i^frst fyr la^dSMd^^'^ 
enqpttfe/v^^whfcR, if 'the.ttiM^ eould spe*/ irddie^'l 
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itSj[s^ei,.(if(,j|tJ ivBrep^I^MFabl^' (ib iii4ii}ge liiisunb 

4 njoijil |p0wnft|6,^||d'laypinje<l : cfmdid^e . fof ean 

This formidable riyal haifalready pa9$iedjthe.|{ijibi« 
con ; and the rule^ bending beneath the weight of 
y^8,ffl^d truRj^ttooim^ieitly t^ its former ttu- 

tbQFityi^;wJ^ dwg*r »f bt^iiig (iui^Wy iredw^edi m 

the ^pQqi;al4;wte$t^ totyield up all the honomts mA 
diiptjiliAti^Qtis ,a^<n;mulat(Qd u{>oii it by J;he leifM of 
(;^n|turi4@9^ c^nd )>y the t^^nta and jindu^try Qf Jtb« 
gr^t ^m^^. with which, it fi^t^dft asa^ciale^i <tf> Ub^ 
5tb?pl»teriBsicretiQ!n<^the.new dictator* r ; -il 

Nec coiere pares : alter Tergeutibas annis 
' III seiiitiin, lohgoqu^ togae tranquillicMr HSU * » 

Dedidicit jam paee duce^f' fama&que petitar ] 

. JVfulta dare, in yulgUB* * ♦ * * 
J, . T§[^a i^fpaf If e novas vli^$(9 ij^uitomque pr^ri 

'a. 

'ExUtias'veteli'ed populi^ dacrataque gestans' 
'■:^^Dbna^d4cuiiiv •'^•••^- '*/■. /»i}. '!*:.'*/ •^'- '^M»?J^^ 

Stare loco,. . * * . .* , * ./'^ /.tt^^r ^o^feo 
* * * guademque mam fcQisse ruinA. ... • 

, Jt is not toojate, J^qw^v^^^ ^.jrflBpl,tl\fi a^J^ 
and establish the authority .Xifthq^ nil?, Q» a^^lHFi^ 

(r) Harg, Tfftots. 474. 



. Ci^ederB fortunae. Stat magni nominis umlt^rtu 
Qualis frugifero quercus sublimis in agrp> 



fo^tidatkiif/ ;ThU) irl^ icb&ori^^ed/ i^^ld be In 
a ' gpcat ^ m^acRiriB - aMofil^sli)^ tijr '^dMiOHstt^Dl; 
ibi^' inif>dt6iioy of' tbb «iepi«8«' 'dtfclihiUon' ' fit the 
east put by LcHrd N6f(fa%i^iJi.i' Thef fdftiwiiig 
obsefvaticms tMy^rhttps ibiiffite'^te ihew^ ttat hfa 
Lardsbif^is feuf<Mti«^'tip<»fli IU6 Meld fi< feast qien 
t0 gome^bottsidetatile'dMbbi ^ '^^ - 

The iiiile puts atose^^f iAt«^ Tbe Ter^ 
teroig m m^kieh-it b Itidli^Wn liitamio'pThMppMt 
inftd ^Kqnire a pai4lettlkr etttttd ttf^ freehold in the 
ftnceitor^ aiid « remainder4oHhe heirs nMentianaV^ 
as' purchasers^ whereon -tibtende inay operate. The 
coacurre^ce <of the xsircnaistaiieeB^ tf hiok meetiat 
the case pui^by iiiord /NorUffngton^ is absohitely 
necessary .to call- the riile into operation. : The 
case s<> put ia the. very case < ^ which the; rule is 
pointed. « . . ...... ^ »ii. •.:. 
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\ Itwimld.be treating ttie<ruie B&CAeAgtttA to sport 
with, tlie intention of testators; to . contend that 
the rule^ as applicable to devi8e34 expre^^e^ UQt^ing 
mone^ than 4hat tthe words ^^ heirs of iheiiiisdy/' 
preitediedniby anf^ttlteioi^; ft-eehdld in thefanceiitei>, 
^x^pwm&fn^ worib» o£' liktitsttian'; thirt: in suck 
cases tbe.lawrltas affixed to the wordatthi^ primary 
signi^lio^^ wi^cfa/; how^ rajUst yidd.to an 
itt^iU [manifested by Hotfter expressions * tol use.|fae 
vfeMfel & ^ile^ purchase/i t To 

aflft^t^thfe notibn wbilld be to stultify the law. For 
if we admit that^?^ the nature fefeJvery testamentary 

p2 
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:li«mif' (ft).9^R4(fJpt a^dfsjfise. to iQpe for ^^^ life^^nd 
aftesilis^^^i^e.,^ tj^e heirs pf his body, (n/^t to 
nii99tww <ilAvi^$iJ^r Ufip (>n|j^'^ &c. and cases. oif in- 
l«]|H>sed4|ni|ji^t}ap9,t9 trustees to support contin- 
geiit. i^^n^W^^r&^.whefe^ iinless the liiQitation to 
the! h^iriBk, operates a? a coj^J^gent^remamder, there 
isnotjreojaind^.jlo be supported) amounts in itself 
to a clear eKpress[ipn. of an intent that the ulterior 
liinitatic»i aiiaHx first attach in the heirs, as an ori- 
ginal gift to thepi ; it follows that the rule is directed 
against an express intention of the testator ; and we 
are left to refer the rule mther to some ground or 
{»inciple of policy which will not perruit such an 
intent lo ti^e effect at all, but substitutes a differr 
ent operation ; or to .an arbitrary and capricious 
humo^r^ which, in this particular instance, refuses 
^ept pjily iQ certain modes and forms of express- 
i9gt?ii0 intent, though such modes and forms be 
$^ifi mpst apt and proper that could be devised. 

^ . Aftievery yxige must a^^ly the nile against the 
snjfifWB intent^on^ so far as it is to be collected from 
yjflie (^^eratiyc^rTfor^ of the devise, it is surely ipore 
i;QO^is^qt.wi(;^^ ^^ obvious and everlasting good 
,«ens48,'M^apB^y?ng it to eygfy possible m^^ 
«apneitoinff the same intentlQu. , to rescue the law 
from a conclusion so derogatory to its character, 

(0 Fcara, (J. R. 139 
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as a .rational science, as that upon which we must 
'lie jfbrce'i 'if evei=y tesUW bfe'i)erMitte<*'lA»'d«pi*5 
wheti^iff the rule sliall 6^ sfeiUhdr ipi)!^ ttt «le«s<to 
'lalling within its" ttteral tfeH^sJ' "Th* iihdrt ah»w«r 
to the argumenU in favoiir bl^ (!h'e 'ek)[^r«irs dlettblfar 
tion is, that a rule of law hi's ^ffijt^d't^ tlM'«oin- 
bined effect of the two litnitkt!6ifs'tfie'v4A«e'0f>ifth 
estate tail in the ancestbi*; and (to use the <!itapAiaitic 
language of Lord Irtiurlow, (t) ) "* the tefctatoc 
cannot change the senste of llie m^.*'^' M 'li64^<tlie 
declaration in effect a mere reiteration df ih^tel- 
tator's intent, that the timifatfoti'' td the lveiili'»tii41 
operate contrary to the rule of law ?' ' - * - 

If by ^'no technical word" in the laStcHed 
dictum of Lord Northington, we are to uriderdtfM 
no word to which a certain idea is, by legat intend- 
ment, so inseparably annexed, that it caflfH)f ISe 
made to stand in a 'will for the sign of any othei: 
idea; we should strike at the very existence of thc^ 
right of testamentary disposkidn, if wb'Wfei^feittdt 
to ad(mit that ' there neither is; nor teLXi^'bS} <% 
such word. . But if it be meant that some words, 

^ven in a. will, have nbii a nibre fiked^ ise*FtAftied, 
and appropriate sense; atiU are' tt<dt -fe^^fteinme 

j'ancf cluiUie; requiring a rf^ore f6ttm& iiiSimkai^f 

'^:"'|;Wan^'kiie^ ^i-as Vi-ihat;'H/t"<Jiafepte, Uie 
'wM**'feeirs'orthe'feydy" haVt! Hot d more d^tec- 

(0 1 Bro. C. C. 218. 
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fl4< isvhi^aMmitY^oMjmm kule [^iBpr.iitfr 



idoti t6'd«»dendiliIeiididtatos>tiMla1^ ym}vd^iimie;^(m)f 

we x;aTirtot''itfdnUtthecdktoln^ti^^.i^ 

out* rt^i»(^gte4tairi6nian|^ic&pcP8itJ^ to>o«eaibiiD;i 

Aiatiblnd' AtfilflOrg'ey tof eMntimiiicsting^t oay ^v«ft 
ided TvHh difli^etjt id%#ee8 ^of fenrce ^and' praoisiaii^ 
by- th6 > ttsb > Iff ^dtSSsreat teTtnsl Nor can . we W 

i^id 'to Israel -iouF^previoUB^adi^ssb^ when n^ 

' > > < . 

* Cu) The distinctipn, betwj^en ^^ iasue" and ^.heiirs of. the 
body" seems to consist in this ; — ^that '^ issue," at any given pe* 
rlod, includes indiscriminately all the descendants male and 
female of every degree then in existence; .whereas ^^ heirs of 
the 1>ody," ttt tiny given period^ deiscrlbes'Oiily^Bticb of the issue 
tts then fill'Wilhm the 4ine^- inheritable «uCce»3loti«^ . Iq,^<^* 
stmkif " iBsue"fto ^ ^^Ivalent to '' heirs, of the bp4y'' ^\\^^ H 
wppds of limitatioQ^ we restrain its natural import indefini^el j^ and 
superinduce the character of heir, subjecting it to the canons of 
descent.' In construing it to be a word of purchase de^i^riptive 
of iiiiue^ hi' tUe ihif degree^ we" ^^ restrain^ but do tidly ii8> ik 
IM btll^riai^iesdeiUiadl^iiiter^itiifiatttfM import^ \ ^' :|9fU]p^Mli 
it»}!|trgp^haii|{.iD09<((^mpTeV^]ai4ve«^ inca^abto qfiV^{d 

<^«^tiRn[5A^f »U tbe ifsii^ fr<wp tiipe.to tijue in beio^ cai^t 5i|0^ 
.ceed together. We are o1i)liged« therefore, to impose upon it a re- 
stricted or qualified meaning'of some sort ; and itls said to 5e'ikli 
^bigubus ^<lrd,^eX:aus^ thai * meanlti^ collei^t^fipiMi 

tDti^r ekpksdi^ft rin the t^IUv' i 4t ^may ^ iTesttkinM $miaUfi 
tot «By:dtfi»rw«ttiti.a« lHii9t«f .p?rpetu^^r af4 .as^iut^^^f- 
^kiicting. it.w^do,n(>tBBti5ely,dey^J:t A^ t^W"^^ ^P5>i/ft^' 
cations less strong than the law reauires to explain ^^Jieirs of 
the body" will suffice. If not thus resfraine J, we tonstrUe itas 
eynonimous with ^' heirs of the body," since there is no other 
mode in which it can legally borate. ' 





j^cto tafahlg^ in their e^n / idgbUi WtUi a^ cRpB«it|r' of 
tranrailsBion to r4be hfeiiB . bf ^/th«<> body/ * Im» 9¥c}k> ^ 
Ihe 'ancertcnr^' fcur^hiflrTMy idea consli^eB one pf 
the two circuiMtaftces whiofc ntudt coiM^r^ ift order 
to'bmg* tbe ciiflie within theop^ftratian oC Ihe rule ; 
yet the rule^ eup^esed td be repeUf4 beeanae tb^ 
testator has clenched by a supperadded dticlaration 
that' intention^ which is 6ne of the magtiets diai 
attract it. 

^ The language of Lord Northingtou oa this 
head^ stands directiyoppoiied td Wkat feiU from a 
condiderafote autho^rity in a fete case. ^^ I shall par* 
ticiilarly mentioh (said Sir 'W, Grant) (ai) onFy one 
case> forthe/>tirpose of shewing toitfi what difficulty 
technics words, even im atoM, are diyerted from 
their appropriaM nieaning, although the ihtientioa 
bithe testator s^ms obviotfsly tbr^qtiirethal^^ey 
should nol be applied to^ the p6i%6n whd Jft^bptetfy 
,flinstwers. the description: The case I meah'^is that 

rtftf Doe on the Mmi^e M^^B^^^ BuU. 

If^Ml. fG;ift; App. .3 Bro; P/Ci Total. Ed. The 
-tisteitWr'satldt ^AlgF»teriny-reBl#dtfi^s, after tl^de- 



-.J. 



i^614d€l bf tty li^ifei' I^^Ve ari* devise to' the eMeM 
son of my son begotten/ br to be begotten, 4H toy 



%ii«SW<'^«»n' i§y»«H»s\!PHl^^*f M.^«'K<««Blyi^ 

Will, i^«W)jl Jwi^.w i^i*;in i?y! estate vciites ee^l 

^^/ltg^^jl>8,.. Tfa^Mn..flied.with<iut;.i8aM«; ajad,theii 
th/&. qmastioa arose^ who v^as to take upd^f t^lli»^ 
(devltie, 'to bjis. right »heirgj his son ei^cefNted.' 
T,h« jdai^t^.cj04it$n4ed thH they iiiuftj>e the 
pSftsov^ j^migmta ; fpr4hat,the sop^/who.wias. t|be. 
PfWpw. heir, wa« plainly and manifestly ejuif)4f^>- 
nn^.flplyfey the, intention, but by the express w.^pfd^,; 
AnAi tl^' ^onirt (^King's Bench were of that;.pp}- 
^l9Q«r>foi'';tb^y heM Ihat the word^were to.Jbeiip-' 
t15Bi^^«cili^ %« ! »Jf <fbe : teitatoF had said . ' tho«^ ; w|¥?! t 

>K«»iWi ^ mSr.^S^ ^rnnM: my, «w were ide^i'i > 
^J^,«M(*>i) liQWftFeB, was , a^t;. to ,t^ei I^i|«» pf,j 
LKMdff upfin a iKvit pf,er^i^^ aujd the C^jifii ]S^im»h 

ji«teef,jBW»Wfc. tfeftt j^fti |i^^oR .tpftk..!»n^ 5«*iteU 
Ui^rJihe will .by-«ftji ^.4eioa«ij|»(cl pjMcshftW, l^rf 

ju^tgpii^t p£the<!otti^«f«JKjng'a .Bench .1^iqi»{r«n 

versed." • :,.j. '.n^. cl 'iAt nufii 

With respect to the technieal iense of the words 



«%«ii^df'<ih2^d{^.»l'l&tA^ikiihfiUMftile 'to 'eitt^U 

dftJtiBitlg' idl «fi«r^ 4^'^^' Kndf 'imiiiEleitto 'ol* faiMrit*- 
^^•SHfeeesiSonj ai rC^dUti^'l^ fevr:' Uut'ih other 
'A^«!e«s^eir t^ ^d*Vfa^i''«i§:il[fi<;iB(toh kppear 
tt^ bd^lfa«ac(m6. Ttf^r (e!tiiM«bl ^e« as^\4Rords 
df ^KAM^nVor of llunihiu^ id#peth6i '(oik tlK^ dt' 
MtrntaxtteB nmter 'Whteh 'tb^y a^ fbiihd/ Ivbe^ 
;Aei^ iii' <ftbsbekitiOn trkh iin «istate' of fi%eh<M of the 
saeme qtkdity in the emcesiot or tioi. But the ex-' 
ist^Bce or nonexistence of that circnmstiance can- 
lioi in- any degree af^ct (he inlerpretation of the 
vmvda themselves. The result so painfiil to thef 
a<!vooi^e93 of fibemi construction^ is not produced 
b5H^lh«i^ rigid unbending technicaMty^ of thewoM 
'"^h^rs^"' the stubborn texture of the particukr 
estate of freehold in the ancestor equHlly resists 
thet jf pt&grtssj aiid ought to bear at least ah eiftml 
syi^'bf the o^Btmii If that estate cooM fit* mMt' 
tii* thfttig^ * its nature ft6m ' legrf to equHaM^, ^rtr 
ifmiSb ^Wa to « chattel iht6!te«t ; tm* h^i ^ 

tU^^^ bi^i&oih^et«. If leither'the sAMnMt^ or «lftf^ ' 
h«l4 .ft*fl«4 b*?^ptohetf «h>tt tlfefr *(bdbi"-^fc iii«^ 
tfa«'il^«iclilttr'«s«at^^<rilPfi^eM MrificCP 

than the inheritance ? ^ ' 
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jkifc^aiinet'^be &irl];rQUlg|edttb&t )thep nsleinlsc^ 
§em9;^\iifiii anyv iAeg0de/leUh^>» yvkfa'Ytlie>'j^ of 
ttsHndbote r /to t ]expmn 'jiiieitr intevttioli * iii ? t -frfaatotvb 
pbihseitBey ^ieiscv or ^di ^lobt^ielatu^eof'ex^a^ 
tUkm <#faiaU »>;itifaidicd I^nobuMa/of jiAiieictmriB vW 
fon8tevaloi8.'i ofil wok t Di^fa^ I JEhe grille does •. not 
^ffnk^ Uit wdrdi f f ^ beira' ' -abstmctedh/ /^t ^dDe&vnht 
aie«riAtdaiiidnaate>illat!tfafcoe ib any ma^ennrtlie 
nriirdy^^iiMnr/'^ ttiosiy' ipealoriaf ihetmo^ liailtatuHi8^ 
to one for life/ to his iieirs the inheritance ;'(j^ 
it imposes no arbitrary sense upon any. particular 
•xpte^i^ioiM^^ ^iewes toitbeiestatorand thexourt^ 
wt fiiHy fuld frMly*a9i:if the^rule imcl never 'been 
ilKtr0diiced> the privilege^ of . fixiDgaand expounding 
thi> toeanuig of every vrord in> the'4^»e;f!keepiQg 
eHiof tiUrtbe.resnk of^tbe enquiry^ wbicbif fpoeaupf 
pMes^aa^to the teafatetr'^ iMeMion is knoii^n>iasMl 
lihesi founding iia^applieation solely on; the bm^s^ 
that intention. , ., .: : i.> 

» « I <• « . 

J ' f Or tbe other jbasn^ Abe-docttrhie wbtek :«iridTare 
ii^»qAAtibg>> while kspM Riiiltonol:^' fitehnjqtf 

ryiwdittt^wtil^ sUppi«fi^tbatnlben!wec!irtap^ 
tM fwhiebi/f. Cherl^W'^ hab ^ibiedr a^ meaoiiig'' cmlntf-^ 
itOi>htHbrlne^)id»l^rial;beiilgiir(^el^^^ 1»y, tbeSpUboi 
4iitentiAii >of^ih6^#t^mtJ/Hihita^ This/tlddti^k 
-II98U9M ^ that ,#iei8d(e/ tod dfisnongtav ii^ d:iileiignijtb 
t4br£dget ; the }jgh£« AUoirddrrHa>4erery otdsMippj^ iufd 
f«aid to be foimded 'Sicm 4)b¥io9«S) tihdfcflied^ 



J ? 



?(tf) P^r Xates^ Jv P^^fJ^^'«^''J?lake, iColl* J»,3lSvs -..? 



kig^i^ocML 80ibejif(tofl)ol0(hiiig^1i& idete' in lYilat* 

ib(vet.lfu)giffige;Iie/inagt»itfainH«fi<2;L^ a^fieinretsife 

cbrteraifiiatibn; toi firuBtrate-tfae mrn^ / apk> and* 4trett 
rule ot exp^asiAg Jiks ^^iU^ io 0p(fe^']tQ'>fbroe.hiaf 
iq>aneM{danat6i7 devioeiH,' todbbMge Ubitito inciir 
the ridk of dbscori'ng hiii 'p»eaifiii|f by > a-jredaniknc j 
of words.' Is'tbiii ctAutisteBti fviithiitbe kklulg«ft 
spirit of the htw, on which Ae argument nratol^ 
rests/ towards the 'freedoni x>f . tfst&mettlaty^rdiap- 
position? , . . - . ,; 



'r « • '. • «\ 
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- ; If this absurdity be the necessary consequencB 
of receiving the rule iti the sense contended for 
by Lord Northington^ * we sbatl the more readily 
reconcile ourselves to the concludon;, that the real 
aim of the rule in equally directed against every 
^ssible mode of expressing an intent to constiiate 
the beirs of the ancestor^ as sueb^ purefaasers^ in: 
the cases under consideration. 

r The law' either can oi^ cmmiot see the int^nt^ 
^pjpatent to every j extra-jivdickl 'discer|inifei»t len 
4BMt^ face ' of the seo^d ^gifti^^o. the ikifeestdry ^amd 
iim tmiSy jbo «onstitutb .4)tie ioAef piuvdhalseirsi' ' If it 
iduki&ee thi ftstbnty and^^aibliir int^M^oa^ble ctf 
^egstl efiee4^why>iil^tfae hbfie^l^^ 
^kstf^pg'vgoad seq^; neb feffikctiiat^/ ity'^thewti re- 
iquiringtits oonfirmatibri by <ittiel?^«Iirei«i(m»? If 
it damiot^'^^ow^iiir^ H^mpteradAed liedaratibn^- to 
help? For then^ in the eye of the law> it would 
be a '-declai^tron Utke& i6Pin estet6 tait, 4h4t the 



2^ INFLEXlBmry pFTHE.-HOLE IrSflcgT.^^tS^. 

i'.?°^.>?,M. shall «alf9„?s.pur,^H^^^^^ 

T,?M1^ ^.f.i^WnS^nWV- void' .;„...- ,.. ,,, ^^ 

■ft « ' 

hdni ftiuk; iiidbedl^ticie to the^xpress declkrbttdilv 
%^ ' M& 'io * kfc'^ * ;effe(it. ' The ii-guments - wliiBft 
hfetvi *beeti feubiiilWid^ tb tht' i^e^rfer aissuttie^lbal^hlA 
LordiShip C^oftceivfed'that tHei heifs ought to take 
M the 6h^i*tet6if of ' hfeirs, tod whh the trdni^ 
ifiissible qtltflfty of heirihijJ, but distinctly frota th^ 
aface^tor.' In k subseqiierit part of this section; 
we shall enquire Whether thfere is any other mod^ 
in wMcli^ consistently with the established rulet^ 
of construction^ the limitation to the heirs €ouId be 
held to operate ad an independent remaiinder.' " ''' 

But assuming Lord Northington to mQan;t^(; 
in the case put by him the word '^ heiref V mui||; 
b)Q,understQodin the sense of first ajad ot^^.^ni 
&c»;ili^isajg^,argiuQents would $till apply r;^^lKr|r 
rioeftitfee BHpera^ded dec^laration impress Jiie ,)fq^ 
W#i.^i^,[flig^ififiation ?,. If the Uraitatiqn to^ttj^ 

|^()}rs:i^ftsi<()iifi impo)i;^--rW% )^^u^^^ effect ij\jbf^ 
|bM^Wfi(Pif9^^^8ewdde4,4edar^^^^ ? . 3«^|f fh*^ 
RfflUatfcn[> jpp^pts .at hem »» ^wdh, apd. i^f^t ^M^h 
jflQts.^f ^jpa^ijpiar de;sign^tioiv— ^an ij;, be ffoftf 
t^^04fi4.tliat.the,supqr^d4^ ^^fjlaj^tion th^^^.ll^sif^ft 
|ei?ft" sJMl toke by pftroJjase iPpfirg^es io.^^i\gff 
tJljawor^f'^ hairs'* into first ^nd pther Bpi\^J^c,f ; 

Some observations which fell from Lord Hard- 
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Wiclce'^W BfagshaW't?! "Spencer,' (i&) appear to be 
equally questionable. '*^ T Wmtic (K^iicT ' his jLord- 
l*WpDltbe gpuiewlpjrwpirt^.^ljf^ tifl^.Mw WiU.pot 
^«ffeia,ma^ to qr?a^,Hwitotipps,,c9J}l,wy4ft 
Pirn rvlk^f BmI tk^ii^nf^ .?ppUfi^tifln.pf,>fri^ piii^r 
fjiple is ip th.e ua^ur^/apd 9p^tioii)i pf, l^h^.ie^^t^ 

iq^^d^d to bie; creikted by sucb. Wi»iil»M«iMf^.w4 not 
to. the cou^tructioq of the ^cfl:4*, . J.jviU 9Qt.say 
that this, principle has nexer been, applied., to the 
^opstructiofi of some: particular; tepbuical words, 
to. .which the law has fixed «^ certain^ appropriate^ 
Ifiv^soriable sense : but .erei^ theA it ba^ b^en^ applied 
jup^fully^ and without proper distinction. The true 
xxi^eaning jof the principle is what, I have here laid 
down; therefore the law will not suffer a man to 
create a perpetuity by a will^ any more than by a 
debd ; nor to put the freefiold of land' in tibeyietiice ; 
h^ to Htnk a fee upon an absdute fee simple ; ndr 
ttimake a chattdl descendible to hehrs generallyl 
This urisesr from a want of power in the tMiitor^: 
iMrt. hi the case in question there i&r lio ifUt df 
^^r ; fbr there can be no doubt that' the<Mstii«dr 
%%Iit deviisfe his lands for such' estates foflife; feind 
-Wiiih ^k\it^ contingent rekhahiders, as ai«e ^ontMfdi^d 
fdi^B^ ihfe defendants. The on!^ objfectidtt iJr, thttt 
HlPha^^ uBed Improper words/ whi^h the kwWiTl 
ilaif^floW -fo 'hive ^th^t t)peratioii/ndt*yithstiiiaia^ 
MPfiSteii!$oti is'^Mn.^ ts the 6bjeetion any nifore 
than'^iih^t the testator has used words inapt' antt 

iC«)lCoU.Jur.388.: 



^ei stati tbci >f dndanen^I-tnle \o(i ifcotii^ti«ticm* ba)r j 
that|^ the inteiMj^ltpp&ii8^<;tlfeilai^ W^iettipotttid' 
and mould those inapt and improper words in siM^h 
a fSttiise^ ail » wiU; < Mrtn < his okiteaiiicin;' wiiioh eabhot 
I)(Mo»e>hei^witlMi«ik^ <CKf*sinhiin§^ kewi^of iheh^l^ 
a0t^^rw^Stdfnpubi|Gfaase;>d€0tdptiYB of*^^ ktmB^xiiiid 
dMgiMrs \oftitiifa>st itfxtArar amd^thmr issue (t^f. ^z- 
W; » » iQotirse <>£ Mricti » setdenen t ) However itik* 
Mitt^virgfedytbaA fheilft^b^i affixed so pMuIkupA 
4»9n(ie{4o the words rAfitSTr^'O^itAediM!^' that they enfik- 
be Althing . but woffdi of limitation^ acMr^iiig W 
Si;iQtt^M Ri9defEi'4case^(a() aad SheHejr's oittse/ and- 
ii0t Himada^/of purchase/^" Jtimttsieieite dti^fise^ 
tkat/scr great a mind as Lord Haiid9V!idce>6 ghbuId^M 
fiui^iunte overlooked tlieiordinary rul^is^ of eM^riie* 
tiim)asatoi.auppas^ thatias Mtn&indel$t|o> thi^'A^^^^^ 
iha ^ badg;^Ek ersly. baeaua® it alsKumentt^i git ^^tilt^a 
b^Tfiwrdviaeymnd^ beiiaufieutmsteeis are interpMl^* 
tavpiMs^e^ jsontftigitnt/2temiiiiide»»^^S^»^^ 
te4kBiblsMi» to >4init aAd.>otii«: sda« - &e.i^ m^^fi^iA' 
8tttlbliioiitj»v.ta..i ).>-iiii»> 'O..,!.*.'.. :...'/■ ic .♦'■:•. ?'fr/r II 

ot the es.tateS' 'intended to be created b^^th^^im^^^ 
ations, £ind not tQ the cpnstr^ctioi]^ of the words 

^S"^ ^ *: ,4«8%»»^'9»^ s Rt P?f*ip!»fe?^ P WW»* where 

(a) Plttwd.. Com. .340. 
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t|m$nt«ii(«^riMnifeBtIy.iieqiiives> tfast^coiistniotion. 
In. th{» respecfc 4iii^)Lordship!Ttt9t«dr)tbd'iiife iwA 
c}iflerep^UglU from Iioid*Npplhiiig4oiij • m' v i>>"> 

- The i^6ftl objection' io ^horA ^¥ksLt&vndae*t< ^m^^ 
stmetion of the deriseiiai BaggkawtH' Speticer<xt^«; 
ItQt merdy that the wppAn weiehtaptantl'intpfoper' 
to create fimitations hi' strict scJttkkniant^ *b(iA .tknt 
they did not'^ommunkate any hiteiltioii to ^eate' 
ihem; and were in fact ' arpt^ and ^opeirtoconi^ 
municate a different ' intention •; *^ an* 'intention- 
to Umit the inheritance to the'heil:^ ea nomine: 
It may be cott^Med from the judgment delivered 
by Lprd Hardwicke in this case; and parlticulariy 
from —the expressions of - dissatisHeu^tion (a)'WftH' 
which he mentions Coulsoh t). Cbulson^ thdt h^ 
eoiiceived k legal limitation to' the beirs/ preceded' 
hy a. le^ freehold in the ancertor^ and by a limits 
aUoa to trustees during his life to preeenne ^n^ ( 
tingenti remaindert/ to 'be et]ually - snscejrttMe? of» 
tb0 censtruCtioH of a strict settlement;' andviiitdeed^ 
it was evident that unless courts of law'oonld^be^ 
induced ta adopt that construction, the consequence 
• cff 'hid( Lditfefcip^s decision inuist Ihave been *the set- 
tm^'iipbt one i^te'^fprbperty In equity; ahd.a^^^ 
^«i^^al^*faw: -»^--'" ^ --— 3-^:^^-« >^•:'^-^ ^ 

^•to^feettff iVrtpos^ible <o iWdiice tftie appiicatibn bf 
th^ YUle 'iVitHtn any 'definite tbdundsj or £6 'forni 
sUch distinct notit)hs Concerning it; ^ as wll ^ttfVenk 

(r/ji 1 Coll. Jur. 392. 
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8i>l INFLEXIBILITY 6r tSI bAjLE £«1^T /Wfl 

i^ k!gM^\trictoess'aiW fifefera! j^mf^Mm^ 

tUmymthk vum^mH v^itHBiit deciding wftbaerlC ^ 
is property eW^scfd by Ml*: Justice Blktkston6 amtitf |^ 
<ftRO«firi?^SeS'%hitrIi are' tidt to be refckoned wntM^' 
tX^pm^ feiidamehtal pnnciples of jtiridical pB^' 
Key; fetft kre there! maxims of positive law, cfe-^ 
ftttt^ by le^al reastohing from^oirie or other dt 
^se' great fiindamental principles; being of A 
toorre flexible riature, and admitting of many ex- 
ceptions ; tir ift justly cllaracter?!zed by ' Mr. Har^ 
grave (6) ad a policy of law, to prevent the mis- 
chiefe thsit would arise from a commixture of de^ 
wmt and purchase, and which leaves notHiiig fey 
intention, but is above all exception whatever j or 
wbetiber it does not in fact hold a middle ranl^ 
bel^een mere rules of construction, and principles 
coimiMLling froitnotir juridical polity, as a rule ifii- 
p&fteiA^pon the kw by the exigencies of peculiar 
^cfd tlttd drcUmstances, which ceas^ with t|p^^ 
li^dl Ifehures, a!nd as dictated rather by ttf^if^ 
ctttttt«ct«a pdi^y, thah generated by the fre^i* kj0i^ 
ci^^^m im^eiiffmem : €!bnsidered either as i'ln^^ 
technical rule, or as founded in a principle of legal 
policy, we shail have great diffictiltyln rei&lfi^iffi% 
it IfHth the doi*tritie1ri the tiobks : but,' viewed as*k^ 
Tule of tenure, il will appear cf^nsi^^ntJ^n^ 
^l)le ; and Mr. Hs^;gr^y<s ppoi^iW^^^ 
lurijuii^ to intentioQ, wlUvstiU be c«M«et^^ii^i^ti^ 



'^ 



pJ^ofe(Sfll^ to c^ whicli ke£owiiif 

fab qMaion^ by djstingui|hhB||;. mka ol v/rof^tlij 
into Uiree claaaes* 1. Rul^f t.of w €||Mii|iM«.'P^li 
maneat, and substantial land, ..which may^^asl^hit 
considered as the indelible landmarks of pra|yi<jfe 
irrevocably established by tJ^ wellr«rei^ied.]>ofi^ 
of the law^ which .hajve stood tbe test of mgmh 
and which cannot be c^xc^edeiA oi^tnmfig^ 
any intention of the testator^ be it eirer w «|flw 
and mimife^t; su/ch as^ that evf^ry, tenant in. faa 
sim{de^ or fee tail, shall have the po\irer of aliemuh 
in|p; that no disposUion shall be aUow^>*wkieh> 
in its consequence^ tei;ids to a perpetuity ; (c) that 
binds shall descend to the eldest son^ ^c. The^x 
he adds, are fundamental rules of pn^erty, faijrod»4 
M great principles of public convenience or jm-i 
cessitj. 2. Rules of a roooee arbitn^ryi tecfan¥»4^ 
and artificiaL liind ; which are. not 90 ,^9^tAiW^ 
these, being founded on no , gre^ prinf^jples. ;l9il 
l^slation, or national pdHcy.^ ^^e Qf.fth^ifim 
<^Jy rules of in^rpr<^tb». <?f ;evia«»^ 
tip the int^ntioQ of pajrties, b)^ .tMi«<Qiing fiirtir, 



mm a very earij period a strong disioclination in the Conrts to 
tmd^titakt^ Vmitations tending to a perpetuity, the positioi) is 
;t'9^ti«1t1lkl'tf ^eral abhorrence of a perpetuity ai$ 
IfeMvli itCffaAitiaiei^irtpeM^: Moy a HitS^P'^, 
wkMi wpiwutii soMetUag 4x^d«iid 



9i6 OPINIONS M* smiltlRr SJMWTCU £ftSC7p.^<. 



culw idea» 4^ *pi*operty^ peMktaiu intdeB of 
j[)resflAM'.- IHhib if a man devise ieedbfAi thmd ge* 
neratty^ the devisee shall be only tenaat for life ; 
and if he devise iii flke immtoer a chattel interest; 
the devisee shall have the total property : a devise 
to a map and his heirs shall give, him the fiill and 
absolute dominion ; to a man and the heirs of bis 
body a norettmited inheritanoev 2. lilies which 
are not to be reckoned among ttb<s great funda- 
mental principles of juridical policy : but are mere 
tnaxims of positive law^ deduced by legal reason- 
ing from some or.othdr.of these -great fundamental 
priaeijdes ; such <aB^ that f a man cannot raise a feet 
simple to his^ ^n dght belies by the name of heird 
as a purchctse ; or to tbring it home to the case 
then .before i:he fJourt/ that^ a devise of !lands to a 
man. for his life/anfd afterwards, in. any part of the 
same.will, adevia€:of the sam^e lands totbe heirs pjT 
his body, shall constitiite an estate tail in tlia 
deviirce for life. But, (hdadds):fittwne of rthese rilles 
of the second and third rdass are rules of a more 
flexible nature than those of the preceding kihd^ 
andadniit of many excepdons/^wbei^as/ those ad-, 
nit pf none^ For. if tbe intention of the ^testatoir 
be clearly and manifestly (xmtra.7 to the legal im-* 
port of the words, which he has^ thjus hastily and 
unadvisedly made use of, the technical rule of Mw 
shall give way to the plain intentioii of the testa- 
tor, (d) And then, proceeding to discuss the ^,p^} 

(d) Surely when a man devises to A. -for tbisr life, fiefiiliiddQf 
to trustees to preserve contingent remainders^ remalad«»4»;tlMi 



and Q^nife^tly ppntr^j 'ta t^e^ l^al ^impq^t (^f the words jfig^ 
frhichl apprehend we must^^rp undei^tand legal effect j) aaid 
jet the rule of law does not give way to Ihfs plain intentidh ot 
thetestaton '" ' •' "* .• ' " •• -'• ■ '''-'« 

(e) The devise upon whUsk tto que9ti*]iit«ariifd)ni 4ie^«i| 
ca^e of PerrJB'V* BlaJce wf^jw ^U<H|9 ^<i»^;^>^ Ai)^sH9tt^<m; 
wife be^e^sie^t'with d>lld .^tn^.tipp hj^tff^^Xt An4«H.be a 
female, I hequei|th to her 3000/. to l^e paid her at.tWentj-one, 
or marriage, and to be maintained out of mj estate till her por- 
tion becomes payable. And if* it be a male, I give and be- 
q[ueath my estate, both real and persond, equally to be dividkt 
between the said in&pt, and mj son J. W«| when &^ a^d in«* 
&nt shall . attain twenty-one. Aem, And it is mj intent. and 
meaning, that none of my children shall sell and dispose of my 
estate for longer time than his life ; and to that intent, I give, 
devise, and bequeath all the rest and residue of my estate to my 
son J. W., and the said infant^ for and during the term of their 
iiat Aral lives; the vemainder tp mf broiherfiiiiflaw J« Ti, «a4 
hiSf bmrs, &r and duriog the naturfil lives of my said ,sona.J« ,>V\ 
«p|(l the ^said infa^it ; the remai9<l9,r to the heirs, of tfie bodies ^f 
n^y sa^d son J. W., and the said ipfant, lawfully begoljt^n, qi^ 
io be begotten ; the remainder to my daughters for aind during 
the terin of their natural Kves, equally to be divided' h^yfeen 
iikbtai the rnnaitider ta my said broilier<.in-kw LrQ^ akidf 
hijMh4if«^'4iiringtke.natiindJk€|fl|iif imyiflqM d<nghltirt.r#8pe0-i 
fifrily r the iteinaiii|d«r t^ tl^heirSj pf.the h<Kli«*.of i^iy^wA 
4^|rh^.,<^qplfj: to be 4ivid^ between tj^m; , M4 1 declare, 
it to be my. will and pleasure that the share and part of every of 
my saTd daughters that shall happen to die shall inamediately 
v4kf iii the'heirs of heir body in martner aforesaid/'— The testtfi 
M>)0ldii9m^^i Wj, 1^ q^iy f(9^ and; hei^>. and the thi5e?.d|i^gh- 
ti^ mumiiimdi!^ Jfilfei./.^M *firt|t<wf» wife yr^ not e^s}^^ ^ 

q2 



to be tenant in tail, made such conveyance as by th^ laws of 

{FiUfaiipari^ 1^^^«I«K^ tdiA'if4Hf6v^!ty^h&i!ib ; \jMid Aaftmrwimb 4^ 

«ft(lilid^^«^> i/i^ iHQlf itfg^ UUi«^-d ' j^intiireorentpiebttrge W 

tllyiirffe.^ J'.'^WJMiHk Mthodi h^^. THe '^mm' eUlding 

ii&d^|i%he>Uiiiit^(ri»^ 6f iiA ^^It^ii^^ioliir 4)f tlte dau^htei^ ^nfl 

^ heM'df'^ititoodle^eiilei^;' iBxif tKm^^&iihe^Mdity\if 

^i^&kAt^ ott Ai^ gtiomA'iJtaLV J« Wv tms tetimtt for Hf« iO«l|p. 

^f*^o«4fef to tiy>th^ ^esti^ti^ tira ejectments i^«re*b«)Aght by 

th^^ l^rtii^te^s (»ft1i^ jointress in the 8a{srenie covat of jadicatuire 

-«t' Sl^ J^/ in JAnmiea^ which '|;ave'jtidgmeht again^the titt»-' 

ii^» in boHii action^. Writs of erroi^ ware brought on bo4^ jtHlg- 

J^aitato in^th« conrt^^f 'appeals' aiMi errors in Jamoiita, where one 

iollfae judgments was reversed^ and the^o^r affirmed^ ITheocb 

iihere were appeals to the king in council. In one of .the causes 

i(&)r it dees not appear how the other was disposed of )' the' 

-JTCgnent^of the t^oort of appeals: in Jamaica waes revevsedf ahdn 

ii0W^<|jectaieiit brought in order that a special verdict vH^htbe 

^liimd//'!!Fhcfj8apfeBiQ court, aad court of lippesds:in jiaiiidba, 

^iHrriiif gk^^udgmeatagainfleb'thetrusteeff thep^ appleal^&ifii'tiie 

i^ngtfcirJbMpddlj' T<he^can8i3inme^oiv bc^orethe'prjir^ieoiiicildbiit 

)<i^9tdiMsns6eid| beiitg AfaBbnlf lawidrdfcpreiient^ahdfiiol^ casing 

'i;titebithesi|iiisstiadr«hiMiy?obe /deei^edl fay^ >his.f am^Il^ibpiiiini^ fst 

was:^egr«adBlio^tai[ati^f o^ioh dlihe Miog^ Behfiir infiaclivi^iod 

slctittBjriif ^re^fflri^ >iOrhelQUi>iw^)n|tned m ttiie;jKul|'s(1^^ch 

lliilH%illibiOa[^n^i9^£r«ftJ.ia^^Ai|daaf ^^ arjrmiiyffQrmtiittnfing. 

v<Ijfitd>Mimfifdd^ (kiFi9iuid)A««mittd<.Wlle^ JiST. 

»iiGh$iiib«r^'itfhei-e the^pinnt^aa arguadb^^nafal tiiiClesbfiTl^t[)9^diilt 



*., 



"O 



(Hcl>Ste%)ii^M( t6>1^g<>reti ft»i4he>i|«i(«>ofoMi 

take at purchasers, (f) then the ancestor remained 
ttikty t«iiaDt for life; If he fneanir that!th«y'l}M<M 
Ifeke by descent, or hitd' foitnted' no^ittefttfidh AbbiJtt 

indDe Qmf^^C.Xy SniTtbci fi^JHd fHw^kjiNa^, J,,.>|i9ai9fit: 

ftion o£ >Mie of. th^ 8eT«tf {BkcHliiipftteyJ*) ureiit'tipoiitlw.idi^ 

thafe it did not ftppe«riha|t.the testator meant to it^^tbes^biliH 

€aL wordt lA. n different jease. Irom what the • klw< iln ^^w^ralP, inr 

{feiees lipen them« ^ A writ of error ymn li^xtobiott^t io.parU^- 

jsenti but neither party dbeee to -force on a bearing} and at 

Iftsgtli, after a. litigation of above thiity jear*^ this suit endftd 

by a coBipTOQiise. Hatg. Tradt 48D.fi. Doagi«^ 34^ 343. ^ It 

aeems pafrtienlai^," obcerres Mr. HaiigraTe, (Tracts 4S3# ft.). ^.tk$t 

lahdcr any drcttHi8tanoe» a lady H^onld not be ablrtb knoir jAe- 

^4h6rheff jointttreiwaS'good.oti bad widiont waiting; fiir npwaiids 

f off tfaisfy years, and that- at last the fansinen dumld: hkye haudl^- 

)ciiBBalu^^^ Hhe hiftoi^of tfaia ease exhibtta^.in jrakhai^ nistrodg 

jpQd]it)o€'.wW) the miiiAiifeToiiS' tendency ^)0f aidefiactiit^ftifrt 

VJBi»riAfifswD}i^. :nAf» ol fatwy^b^ finte^thot/j^luibrmbiiSagfof 

ilwonisiiv AHlthtft tedious Utsgaiida aito^o«t^fia.ixwf[BSt<#hBdter 

Ubifctwbid'f^ beiffft!' i'^ornHL Htaim Jts<Bi|nldMied/aeK4)Mi|Ketk ^r 

iipij^);^7beiteidato» nuu4faitiy^iilesda>tlat tb0^<Mrft^fhdiitake 

.^|i]igniidl}rriii»lh^iir>owii aigfat^tob^im^faftr J^rds^iBatifii^Bhiidl 

iUk l»jfi2bio«a»^^^'^>Thd)tw(atti/ dfitnnet^be^ 8np{MMod^>ltailw 

4M siriiltiiitMipiimpolt wa^hh .tadii&ic&l^ 40nh >^>jpttrebailis>^'tet 

"i^b^diielex^cwlyidttdifet^y^pMtloafe of iir^hMk-^iine 

:)Ul9«GA5i£nd'dii^ iidieritahee^etiKrsdtaje^^ he'doa^^lioe/edn- 

e4fei^Ihinmlf^^bei|fi«tn|.tliib''entira^^^ irft^de- 

-^i^ye^ifti ^ fiuk ^tavoisaf m^teMdn^d Hiie ttbKdoi^fidevlioei. 



laW; ' the infi^erifebtfe ft^t' Vested' ' ift ifre sihciefetori; ' 
f hb Ittie'^figfetlbtV'tW^rtfore* (iBbffdrV*s'th6 learned'* 
judge)' V^i^ivWiliteF die twtatof hks ' or has ittof 
plaitify de^cRli'Ad' hfe intfemt; tliat thb hdrt' ofthef^ 
body of 'John Wffliams shall take an estate by ptir- ' 
cbase^ 'Entirely detached from> and uncdnnectea; 
with^ the estate of the ancestor ? Or, in other 
wbrd^, whether he meant to put an express nega- 
tive on the general riile of law^ whieh vests in the' 
person of the ancestor^ when tenant of the freehold, 
an estate that h given to the heirs of his body ? 
But; in order to say this, we must suppose that the 
testator was iapprised of this rule^ and meant an 
exception to it', of which there is no evidence, (g-) ' 
He then enquires what evidence has been usually 
required to demonstrate such a devious intention ; 
and notices four instances, in which the word 
^' heirs" has been allowed to give estates by puir- 



{g) If the testator clearly inteAd that the effect which' wotrfd 
result from the application of the rale shall not take place^ he 
demonstrates an • intention td exchide the rtile. ' " He says In ^f-* 
feet, " I know nothing of the rules Of laWt but I mean fharcijhe 
devise to the heirs shall not enlarge the estate of the first tiik^r, 
arid if there bi^y fdle of laVVhich ittterferes with'^Ms fiateh- 
tion, I wish to exclude that rule." The doctrine iclT6ttc^^%y 
thfe ffeartied jia^fe WbiiM Be' prdAtfctiYe of tWsdtfeui'a^ciilie^ 
5(tt^nce, thit thbugh t!id rate is il^idblfe; t< wotaa*6na'onl>4a W» 
retention of ^cbtestatbrs' as 'Hrfd^ih^ gobd -ftrtuiff t(?tee*tWA'^ 
Versaht with the rule. But w!iaf testator,' cohferiant Wifef?ili* 
]<itUe!,'Wbulil eVet'^iiiea «ie^i$e e&fetilattd to i^ls^'a"4ii6^66^fi9' 
to^tlWdl^plicftiliiKty df'the rule? ^ ^ ti nii . / 1 l-.i.i>; a.iw ^^i^Aip 
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ciia8A,u9Jaiidyjrr--l. Where tlie^^^ take* naes- 
tateaffrr^efapU^wwMtiideidffle'scftae^CA) @. WJiefe.: 
life estates. only ue gphren tictthe heir^ [or heir9(t)3(' 
ag in White v. GoUins. (/c) 3. Where heirs are exr 
plained to mean mdividudUy as in Burcbet t?. Dur* 
da»t, (/) Li4e %?:• Gray^ (»^) Lawe ©. Dc^vies^ («) 
Doei7. Lamiog ;{o) a»d».4^ Where wQrd^.<>f inherit^L 
aiice are g^dbsdt^onr the wordfaeins^ (and. he can- 
siders Liede; v^ dwf, bame n. JDaTies^ and Doe r. 
Laming, as fidUi^ under this headj as well aa the > 
other^haTiBg^ynordsi.ofUinitatiQn superadded to the 
hdbrs, (p) as^wdLa^iexplanatoi^ words.) None of 
these casein h^'«iLys> funiiska|»ecedeAt for con-* 
struing '' heirs" aaa word of purchase in the case 
then before the Court: bat he does not say that 
other circumstances^, shewing a clear and manifest « 
intent^ may not warrant the same construction* (9) 

(0 PiersOD tv y ifikiBM, 9»ipf0^ 114. 
iky Com. 38J>. . . 

(0 Supra^ 10^. ... 

« 

im) Suprof 79> . ; 

(0) SupTQy Sd* 

(|?> Afft^ths JontnifMNrtece of tl)e. superadded words, vi4^ 
f|yff%^80. . 

..(0) BtttnoiKe of ;ihe cases noticed by the learned judge are 
psept^rly .^^ exceplioAS^' lo the rok. Thejwere all inafked bgp 
cirpi|mataace9 idikh placed Jtbem oat of Ihe letter, and reason of 
a^. n^. Cases^ia. wjMch ihe luDitattoii.to the aDcestoD is by 
oijie, cfwyeyajDce, and the ^UoNtatieii.io.jkbe theirs :h|r anotherji 
might, with eqoal proprietj^ be said: to, form^iQeptions t^the 



]0^ ^ ifipiicb ^ifopf&ty; tJbefv^feirr^ to tbe 8ee(>iidi 

ltets;ap{diedU(>'i|^eiB/ ^Is iMvt tfte rule i^instpeT'^ 
petoitiek M krtaitravy^ tecbni^^^ and arttfic^I^ as 
^bemle that u devise of i^hoMs indefink^y pasges 
Dnif i;iife es1|ate^ it fijces arbitiarily^ upon' tecimi^ 
iseA rensotiing^, (r) the : exact limits ; (mz, a life ^ 

'', • : • ' ' . " ^ s • ' • I ■ ■• •; ■ « -: • 

rule, .There i» np adjfidged case which .forms an e^^cepti^ to 
the rale, unless it be the case . put by Anderson in Shelley's 
case^ supra^ 95. 

' (y>*'^ii3^.theW disallowed thoseidndiB oflfBiitatioiir(fiiiifti 
4ti<^iii)<Uit3l«( felil^Dft pt&raobsr^itiibc^ «» piirchasieni) f nrill W0\ 

of mj reading with anj reason assigned for it, and I shall not 
baMBd'mxif -cm^BcbkMe^i^mifj^^^miBifi ^or-technicdlteattQaJ^iqpbUA 
hjfili6*rdfBBLi^'f:kc;^: ;j^r ]kirdjN<Ortb1ngto% l^danyl^ Si 
ifby/ipeihiklM^ /be) asked' iwhyiian^oaceoutmT: iiiiiltetiomTtD/a^^l^tBM 
^niimMfe tp'cifilKxfiitfaaj.pftridd;^' iiqw«tcr 
yipiA Hiii^ ildl A;>iiajjfe^y hnribiif^ B^^jcrrfnyr^ ofcUxfiaHife dB^ 
dall ^cr^ajtedi]i«ai%ito£.4iit Mu..r£W>tlke^«BtaMiSf»ot^il8knt 
out of commeria^ainoeTAs (lvrfai»iieiiis9('Jtad&0.«r^^ ImM^ liMs 
curring, may at any time sell the estatof-^ ^tititt /itiitiiie^jjr a 
i^riM:?ftwn«nibip. Bilt a^8^b§taIltil|k'^gr^lUld[(A&'alSlk^ii4a)'Co 
ikMBeiiiBiitalitfDs:w^ .tiuit<:to»tfaid <«n^erf3tii|^wlli0ianni6nhi|>1tf 
every person succeeding nnier^to^ft'stilihlitMotf uiiL^mmti!^ 



restrained. On the other hand^ is not jAiif^mif 
which distinguishes between an indefinite devise 

ihUfeefAate^ tli«)etbei!th)r>whQ]e»iiit6i)Q«tj fi^umkhl 



on n prind^ qI }]olie)rias*iititeU>iasrtliti<;nilff a^tiMt 
[terpetuitits ? It k\ fi^unded. in* \ th^ igimtefi cmf 
«ideFation attadied to ihe fredlold^ in the eye of 
tbe Iaw> ajftd the fitvottr ihewoto tbe'hefi^^iNild 
tbat&vour is^ or was in its ocigpn^ founded. on # 
great principle of national policy; tbe sabieipolic?f 
from which the right of primogenilure^ mentioi«4 
vmdet the first class^ took its r»e. The rule against 
perpetuities can hardly be said to have stood the 
lest of ages ; for in the time of Lord Nottingham; 
and even of Lord Northington^ (s) the limits were 
fyv from being clearly defined ; and t^ey >ifere if ot 
perfttetly ascertained up to a very recent ptf tod««(<) 
^er rule in Shelley's case is referred (oHi«4hii4 

Mea^ible^aad ikak A^w bis hamaJoiie- would n^emir )Mj«lMiUed 
li coM^yiaiij- portion of intereit^mf any part (if tho fOftattior^ 
tm^&i hour certain ^ an effesti thati 4lojbs not . rewftf 'from vtiit 
atHd^b^Uedy since ike ^ pfirioid. taMj, , and pnMblyt viib airim^ 
When ihe peitoi.^ or persons: sticOtediQ|^*i]ndef' th^ ultail^ ititf 
ittttsfet^jn-abftilnle ittdcrtiasiMe fce ^nipfeinitli4«silint7^ iioft 
eaohidxjac^nBdjrnat^aiiflferhia'SflTfi^ ' '^o 

fi ^)t)|fiBd«h 4135 418*. •.■'-• .'.-*! :^ '" •• • '■' • ■^■-^■s 

o>(4^ij^ii^d9oi8iol 'pefpieitnitj^didmot iurise tM^l^e^ainftpBcii^ 
W ^^nonHaDiB^w;«gMr&mrai)r to the complicatiofi of modorti^inrf^ 



2^ oPiNiaaa of siinKE^ hAwrwtfk [PW* ^.- 

da^Sy as beiag a piaiaiivof f»^ie l^WyA^^wed^ , 
%.Iqgal T^B^pni^g^ frf^m.some or ^b^r of ^'th^. 
gvettt fiiiidajnEieRtfid f i»aciple& of juridical poIicy^V . 
vIb: tlK>s& priocij^ei^ I presmne^ which are m^Q^ 
tioBL^ WKter 4he ^first ckuas,. but which. are there 
termed ''g^/eai;p^iiu:ipitef}>af public. coQveBicmce ov 
n^cesfiity/'^ .tbe> rules oi the second class being 
stated to.. lie iouiMied on no. /''great princ^esof 
Ic^gisliiiio^y.pr national policy/' 

• . • '-v . ... ..... 

But with every disposition to receive witli de* 
ference whatever may have fallen from a wrlter.so 
deservedly esteemed^ and who. is rarely wanting iu 
perspicuity^ J icannot help thinlqngv that.to divide 
the rules of property, into such rulea . m are. etr 
8ential> pearmanent, substantial^ founded on great 
principles of convenience or necessity ; 3uch rulep 
as are arbitrary^ technical^ artificial^ less sacred> 
and not so founded;; and such rules as ajte m^Jiciins 
of positive, lawj. deduced by legal reasoning fixma 
some one^or more gres^ fundamental principle or. 
principles; and then to affirm that the rule in^ 
Shdley's case is one of the latter sort ; is to fin 
the eye and the ear rather than the mind^ and is ui. 
truth only f' an emphatical mode of saying i nor 
thing/' The same kiud of process would enaUi^ . 
every lawyer to exalt or degrade the rule accofvji,-?; 
iujg to his own notiom of its rank and influence;., ^ 

If, however, the mind wer^tQ faU ii^t^o^^^^b,]^, 
train of legal reasoning uppn aoy g^w^t .pfiijfi^ 
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0^ ptiticitrfe^ of J^ fitigg^ 

the necessity, (k fitnd8», of *^ daa:ttttv tcV fte tiS^d 
of tfte rale in Shelley'b easeiiJs it *M ph^bife Hia* 
the same reasoning* would leaduir to th^eoiiclu^ 
sion thai the maxim ought to be mmethitig ttiMe 
than a mere precarious ifbrm^df Wordrf, iVbicheVery 
tefitator may abrogate by a few strokes of the peilfP 
It is difficult to conceive that any process of ra- 
tional deduction^ from any knoWn piintipleir of oiw 
jurisprudence^ could produce a maxim^ at oiice 
so capricious^ arbitrary^ and subservient^ as' bne 
which would destroy the plaki intent of a devisee 
to a man for life^-— remainder to his heirs— 4f un- 
accompanied by other words negativing an intent 
by these distinct limitations to vest the entire in- 
heritance in the ancestor^ but allow it effect if so 
accompanied. 

# • - 

•The rules applicable to vnlls may, perhaps, be 
ctxtisidered as divisible into,-— I. Rules which ^^^^ 
si^ in i ascertaining' whether certain ideas are suf" 
fldeivfty communicated by 'the^estator o* ftbtij^aif;'' 
i; ttdl^ of interpretation, which dfet«mhitf thfe' 
jlWoper force of particufar words and- ^httt^e^j 
sttttidftaig unex!]plaitied, as '' Atereditameiits'^ e*^ 
jH^dsfsesl the subject and not the interest, '' estate'^^ 
bMh. ^ ^/ Rules of construcitioin; wWcfr prescribcr' 
cerWtl *meth(k[^ of reatdin^' the Will, ^ cdnnedtJng^, 
detaching; or transposing the different parts, with 
th^^^ifew dP'ekrafcfittg;*ai far as possiUe; a c^- 
sitat* WekiAff ftdid' ihe :wholr: * asp Ihkt ^titA 



application of thd>i^^^iMg)'ltd*M MJisbfoMMi (iloii^ 
flicting intentions^ as^ that if there be distinct de- 

i«)jS'/itl(e^fihHft<''tti^»(«it)^^%ng< to the beHti^ <^ 
«^>1A wdi«6^<V A^CIhci htU at law sb^ iicit!fo9 
iifaiiillMfUfed >«4th<mt ieMprel3<i''Wotiis, or nece^sktj^ 
i«ft]^ceit{tiW r that'^M^esf ^ail' bie held v^t^d 
ya^<6r ^batr c6Rtiingenf ; that ah eitatie capabtei «f 
£lSb(f'eb a rehfahider '^all not operate by way cilP 
ekiiittfoty dievise: • II. Rules which : pF0nd«itf«^ tti 
tei^ iie itiiesd and admissibility of the {Wt^ntil>ii- 
T^i^' by the (bregoing methods is ascertained -td 
btii eotiimunicated. These are^ — 1. Such rritf«^'Ji6 
tUfi^ ^i^^ed to secure or promote some obje^*4$t 
piMi« tfdlit^^ <as the rule against perpi6ttfit$^ 
^u^^h as aT«^ ^recced against some pa#t^oA4^ 
lalit^tfjl^is ext^nsWiely felt ; and to this »c4aiiis/f 
IQi^tf^Hiid^' iiMel' ttiay^re^i the m\t' id 9ii^«y)i 
^&i4 m^ipitvtmiiWtMmtit^'ftoiA deftaitdlti^i^ 
f^ildb^i^'mf ' 4b«; v^iAfte fruittf 6f t«iitf<^4dki1A 

^if6wH;ebyiiles<e«flt.''i! ^''"i-'" -'"'i''-* -'^ i* Wiud 

JX'i :.«'t.,» /< ■! •■'..:'■ .01 u ,0b ^fji',",! fcitiT .iilodoail 
'i^mikk! «id«& f^^^tali «^«rAlff *iMcf<ed/ UhA e^^Rffly 

• ■^'•' .'') •.>! I uM.lf {\y} 



l^Ost <Hg t^fhUibf 99ffc4fr« 1^i»tf«6t fi^^m'ffibii4fmfie,^ 

policy r Off a p<^)iejr wlM|cb>:«8 he coni^^rexfeit^. j(li« 
|uU iafl4i#noe ajt/tbia day^i^nd bnafi^r iti^^ a^^ttthn 
presentiou of those absund and ;aiipcbiwott».«caa* 
B^queuees wbieb^ in his.^prehensi^i.wQuliI mf^A 
fwm (he admission in. the instance* of a limi^iM. 
to ^ehwft^ preceded by^an esti^e ofi freehold in 
tliue* anceBtor; of that amalgamation of. piuccdiase 
and. deiieent^ which, nevertbelefiB^. the :layv< bi9i mr' 
;ry^nted^ and adopted^ where no freeho}dj or.-f^ %aof 
'j^ld .of a different quality oply^ i^ limited if? *kp 
v^mtw. He represents (<i) the wie t^h%''^,it^^ 
^^fkioi law upon- certain) {Hrc^iseis sq fi^J^o^ 
lissBQMP^lcaTa any thwg tp iiitontio93^ii$ftl«Mff:Sifftr 
iniM^*iiea% b^^g to tb^i^^; apd ihosnfgMfS9iftf§ 
|lkftiH#tlf4'ftm^ aA ifttepp^ifinirbyr h^^ 

/Kf fti WiYf/Ma pf initeritw^ toiicorepi»hp«i4bftf 

build a succession upon his .pri^ce^^ng P9ffl^*ft( 
freehold. This being so^ if in such a case the 
^tBSr^^r bftirs'l) if ^«8|e^! 'w f l*is iUUvg*^ ^nd^lfper 

(a) Harg. Tracts, 5tJl. 



. parehfli^ei 8(nd^ isu^h iMi^nt is<ti(>t k^fiil. If suQli 

purchase, which sb'ong ^oFt <^ caiie hag ncrt yet^^Do* 
curred in a court of justice^ though it certainly 
httlr'bMhl t6^ 6Ul)g>ecN; erf pHTOte consiilt^on, Itiis 
ii» *tlje taltidraatH^e into whieh he (Mr. Hargnave) 
rfesoTfes every <»se artdng upbn the rale,, whetteei? 
by deed or will, becaiise he doth not concur witti 
Mr. Justice Blackstone^ and other supporters of 
die rale, in considering' it as a mere rule of tech- 
nical construction^ or interpretation; as a rule sub^ 
senrient ^iid subordinate to the intention of par- 
ties; and therefore as flexible^ accommodating^ and 
obedient; and because he confideiidy believes tliat 
tbeTule is B,poU^ of kao which leaves nothing* > to 
intention; where the premiises^ to wMch only it i^^- 
pKes^ really exist ; and consequentiy that it is of a 
tfpnAity rigid, stubborn^ imperious^ irresistiblo^^aod 
so indisputable^ as to be above all exception, whatn 
ever."*^"-: -a^ 

' TiN$ ettpresBion that the intehtion to »Unik afi»« 
mbindbr to the h^irs by pttrchaae is w»Ulw^'^ 
j^rfadpis rather too* strong if understood mi its ntaii 
extensive sei^e. This intent forms part.iefytfati 
premises on.which Mr. Hargrave founds the ap* 
ftfieation of the Tiile : the rule Isupposes \\A ^Ast- 
ence of such an loteilt; and 'that it might in the 
absence of any positive rule^ assigning another 
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fipf^mtion (0- (fee fiwo . jUfqiMom, . kiwf^ytiM^ ivfr 
feet. tt:iie$iwjniie€UJ(iite^l^.9^y<thAtif,t;lh9it€^ULta.r 

purahwe^ the rul« sb^l l^e ajpgp^iedi^ b6i<xme(^.sAat| 
latent M unlawful, $ince the rule idone jref^dftrp at 
incapable .^f legal effect* . >..i 



)• I 



Here we observe that Mr, Hargcave . ppoppsepj 
alinort in terms, tbe n^y c^iie suggo&^d bjr J(4or4 
NiorthtngtQn ; and expresaeaan q[)iuian deci^ledly 
Averse to the doctrine laid doH^n by, his Lord^bip* 

Mr. Fearpe, in cooimenting upon tbe passage 
above transcribed, observes(a) that '^ Mr. Hargrave 
expresses himself in terms which may at the first 
glance be thought to bear against the leading prio* 
ciple in the construction of wills, when he says if 
the party meant to build a succession of heiiB on 
the estate of the tenant for ,life, he would apply 
the rule^ even though the party should express ii^ 
bis will that the rule should not be applied ;. <and 
that the remainder to the heirs of the tenant for 
life should operate by purchase. But upon ex- 
amination (says Mr. Pearne) this appears in effect 
only striking Uie -balaiiae between two incom- 
patible iMentiona ; the one that the wb^^leUojerj^rf 
beif s, and those only, shall take^ the other 4ha^ 
they • shall take by purchase."' 



»«f; 



.J^. Fearne then proceeds to shew that in t^^e 



cme o# hetfs general (9t leasi) the limitirtiou to ^ 
heirs^ if attowed to opemte by purchase^ would not 
embrace the whole line of heks of the ance^tior^ but 
Bi%ht erentuidly carry the estate to strangers^ in 
defect, or in ej^chision^ of the heirs of the ancesr 
tor ; and draws the conclusion^ that if the intention 
be once clear that the succession should go and be 
confined to all the heirs of the tenant for life, the 
direction that they shall take by purchase must be 
rgected for inconsistence, in order to fix the effect 
of the devise to the intended objects. But he ad- 
mits that we have instances^ as in Mandeville's 
ease, (u) of limitations to heirs special vesting by 

(ii)^^ John de Mandeville by his wife Roberge had issue 
Robert and Mawde. Michael de Morevili gave certain lands 
to Roberge, and to the heirs of John Mandeville, her late has- 
bond, on her body begotten; and it was adjudged that Roberge 
had an estate but for life, and the fee tail vested in Robert 
(heirs of the body of his fkther being a good name of purchase) 
and that when he died without issue, Mawde, the daughter^ was 
tenant ; in tail as heir .of the body of her father^ perjortadm 
danif and the fonnedon which she brought supposed quod post 
m&riem prtfatw Rbbergim et Roberti Jilii et hcsredis ipsitis 
Jokannis Mandeville et hasre^ ^sius Johannig de prc^tk 
KabergtA per prmfatum Johannem procreaJt pre^aff Mff^iUm 
JUitt prtedict Johannis de prmfati Robergii per projfl^tmik .- 
Jhkmmtm procreata sorori et ihasredi prttdicti Sioberti 4e« 
icendero debet per formum donationis prwdictJ And yet m 
truth the land did not descend unto her from Robert^ M^ 
because she could have no other writ, it was adjudged to 1^ 
good. In which case it is to be observed, that albeit, I^obeit 
being heir, took an estate tail by purchase, and the 4]Uii|^lj(tif' 
WM no heir of his body at the lime of the gift, yet she jpe<^^jm4,« 






i^Ebf:^.3 ^<>^ 'I'H^ RxiiLt m Shelley's case, ^l 



^rchase^' so as to reacK'aff the clescribed heirs ot 
the anc^tor^ Chat would 'liave taken by descent 
from tlie same ancestor; ^ut he maintains thieit the 
only instances of such a succession^ founded on a 
fictitious descent from the ancestor, are confined 
to cases where the ancestor takes no estate of free- 
hold ; thience inferring that the law will not admit 
of an heir special, any more thian ah heir general, 
taking the inheritance by purchase/ so as to preserve 
the line of descent from the ancestor referred to, 
except in cases where the ancestor, to whose heirs 
the limitation is directed, tales ho preceaing estate 
of freehold by the same instrument; and, conse- 
quently, that the intended succession cannot be 
effectuated Without an actual descent. Tbia iai*^ 
fei;encie, he says, ^ not encounter^, by luiy otet 
judicial ddcisio^ or opinion to the co^tmtryi* ^ : w* 

^ But* it is conceived that Mr: Hargrave, wheiji I^e^ 
st)eaks of an intention to comprehend tiiey^^ 
iilie of heirs to the tenant for life^ andtq^ l^iMl^nQb 
succesaiou upon bis preceding, estate «€^fif^eiMM^ 
dees notcontesiiAate a»caiifie i^ whieh th^e f9Mnff^ 
ftrtthelr or other indicatfmt of s\idh an tnierifkA^in? 
What^ fltrfses ffom' the ferce bf the sei?crri/*gi!fei\b''- 
Ute ancestor ^lid his hjeirs. It is ^ clear from ihe.^ 

the land per'Jbrmam doni^ by the name of beir of iiie bodj 
of^iier father, which notwithstanding her brother was, ^and he 



"ira' capable al the time of the gift; and, therefore; when the 
le, she - 

ferjb\ 



gSt Vis made, she* toot nothing but in expectancy, when 'she 
Iwcffifi^eir »er fbrmam doni^^ Co, Litt. 26 ^. * 
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whole terior of his Tract that he meant to put the 
strongest case that could possibly be put^ and to 
submit the rule as regards intention to a decisive 
test. Hfe meant, therefore^ to put the strong case 
of a devise to A. for life, and after his decease to 
the heirs or the heirs of the body of A, with a 
superadded declaration that the rule shall not be 
applied, but that the remainder to the heirs shall 
operate by purchase. 

If there existed, independently of the rule in 
Shelley's case, principles inherent in dur law of 
succession which denied the limitation to the heilrs, 
preceded by a freehold in the ancestor, the effect of 
a remainder by purchase, — how are we to account 
for the introduction of the rule^ or for that nega- 
tive branch of it which says that the words ^'^heirsl, 
&c/* shall not be words of purchase ; and which 
clearly implies the possibility of their operating, 
consistently with the general principles of law, b» 
words of purchase, in the case contemplated by the 
rule? 

Though a remainder to the heirs general ope- 
rating by purchase may fall short of ireaching the 
whole line of heirs of the ancestor, that, I co^oeiYQi 
vf ould be no ground for vesting the inheritance in 
the ancestor, if the intention that the heirs should 
take by purchase were manifest, and the rule were 
silenced; inasmuch as the intention to be collected 
from the gift could not in the eye of the law 
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well be larger than the legal capacity of the 
gift itself. In fact the consideration that the re- 
Inainder operating by purchase would not^ as Mr. 
Feame hds shewn^ (x) carry the succession through 
the whble line of heirs general of the ancestor^ 
seems to lead to a conclusion that there is some 
inaccuracy, in terms at least, in the positionr laid 
down by the writers on the rule that an intention to 
use the word '^ heirs" as descriptive of all possible 
heirs or the whole line of heirs of the ancestor; and 
not in a restrained or qualified sense, is the true guide 
in the application of the rule ; for in the instance of 
the limitation to heirs general there is ndsuchcotn- 
prehensive intention expressed ; and the rule, by 
vesting the inheritance in the ancestor^ embraces 
his heirs to a greater extent than the testator caa 
1)e supposed to have contemplated, if we attend 
only to the legal import of the dispositions h^ has 
made, considered as unaffected by the rule. 

There appears to be a very cogent reason why 
^o judicial decision can be produced in favour of a 



(j?) '' If it vests in the first heir general by purchase, it can- 
not go in succession from him to succeeding heirs of the stime 
ancestor, t&ot being heirs general of such first heir ; l)ttt may 
«¥entaally^ go to stran^geis, either in defect or exclusion of heirs 
of such apcestqr. . For if such ancestor -be the father or^ f^ 
purte paternA of the heir so taking by purchase, and such heir 
should leave no heirs ex parte paierndy the succession will be 
tohislieirs ex parte matemd; and if such ancestor should be 
the mother, &c." Feam. C. B. 143. 

R 2 
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quasi descent to the heirs of the body, ais in Man- 
deville's case, the ancestor taking an estate of 
freehold, for the rule which forbids such a descent 
under such circumstances is of antiquity as high 
as the recorded proceedings of our courts; and 
this, therefore, is only to say in effect that no 
case can be found which directly contravenes 
the rule. 

It should seem that Mr. Fearne's reasoning fails 
to establish his point of incompatibility, inasmuch 
as his proofs are derived from the absence of 
all authority in favour of a quasi descent to the 
heirs of the body in cases where the irule, and the 
quasi descent, could not possibly co-exist ; and if 
an authority against such a descent in the teeth 
of an express declaration could be produced, it 
wouH only prove the very point on which Mr. 
Hargrave insists, that such a declaration will not 
exclude the rule. 

The question at issue is, whether a clear declar- 
ation of the testator that the devise shall take 
effect as if the rule had never been laid down, will 
prevent the union of the limitations or not. Lord 
Northington says there can be no doubt that in 
such a case courts of law and equity must interpret 
the word ^^ heirs" in a sense contrary to its obvious 
meaning, and not as a word of limitation to the heirs 
of the body of the tenant for life ; and Mr. Justice 
Blackstone intimates a similar opinion ; though 
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neither of these learned persons tells us how the 
limitation to the heirs would operate. Mr. Har- 
g^rave says^ that this strong; sort of ease has not« yet 
occurred in a court of justice : but insists that the 
rule would apply. The argument of Mr. Fearne 
would seem to treat the controversy as altog^ether 
idle^ and to attribute the same result to a ne- 
gative or affirmative resolution of the question^ 
insisting that in the one case the'rule^ and in the 
other the law^ as abstracted from the rule^ would 
refuse effect to the limitation to the heirs as an 
independent remainder ; founding his opinion on 
a principle interwoven in the law of descent^ of 
which the existence is proved by the non-exist- 
ence of authorities which never could exist while 
the rule remained in force, and which, if they did 
exist, would go to annihilate the whole subject of 
discussion. 

The learned editor of the first Institute, in an 
annotation {y) upon the rule, has pointed out a 
course of enquiry, with the view of affording a 
solution of the question, whether, in the instance 
of a devise to one for life, and a subsequent devise 
to the heirs of his body, followed by an express 
declaration of the testator that by the devise 
in question he means to give the ancestor an es- 
tate for his life only, and to give an estate in fee 
by purchase to his heirs^ the rule in question is of 

■ • 

{y) Butl. Co. Litt. 376 &. n. 1. 
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timt very rigid and forcible nature, as to be un** 
aflFected, and uncontrolled, by these express words ?^ 
If it* be admitted that where a testatdr has once 
devised to a man for life, and afterwards to the 
heirs of his body, no other words, however posi- 
tive and express, shall control the legal operation 
of the words '' heirs of his body," it will then remain 
to enquire into the ground of the supposed in<» 
flexibility and rigidity of the rule. Is it that it is 
against the ktW of the land that lands should be 
conveyed to the ancestor for life, with such estate 
or estates in remainder to the heirs of his body, 
as those heirs must be supposed to take if they 
take as purchasers f To resolve this question, it 
should first be settled what estate or estates the 
heir, or heirs of the body, would take under this 
construction ; and then it should be supposed that 
such estate or estates are devised by the most ac^ 
curate scientific legal expressions. If devises so 
worded would be held contrary to law, the neces- 
sary conclusion is, that the object intended to be 
effected by the testator is against law. The 
annotator then suggests three modes of constru- 
ing the limitation to the heirs of the body as it 
«tood in the case of Perrin t?. Bkke. \. As limit- 
ing the estate to the first and other sons of the first 
taker, successively in tail, with remainder to the 
daughters, ^as tenants in common in tail. 2. As 
vesting the inheritance in the person who at the 
time of the ancestor's decease should be the heir 
of his body, as the stock of a new inheritance. 
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3. As limiting the inJ^eritance so as to vest it first 
in the /person answering at the time of the decease 
of. the ancestor to the description of heir of his 
body^ and on failure of issue of that person to rest 
it in him who shall answer that description at the 
time of such failure of issue ; and so^ while there 
are any such heirs remaining, as in the case of 
John De Mandeville^ by a compound operation of 
descent and purchase^ it being very difficult, he ob- 
serves^ to say how the heirs would take. Of these 
possible constructions^ Mr. Butler justly observes 
that the first must be laid aside^ as the courts have 
not thought themselves warranted in adopting it ; 
that the second is inadmissible^ as embracing only 
a particular line of heirs^ in exclusion of the rest ; 
and as to the thirds he proposes to try its legality 
by the. test above mentioned^ viz. that of supposing 
it to be expressed in the most accurate and techni- 
cal language. It i& certain^ he says^ that such a 
limitation would be good in the common case of a 
devise to A. for life; remainder to the right heirs^ 
.or heirs of the body of J,. S. Why, it may be 
asked^ should the estate in the ancestor make any 
dilFerence ? And after observing that the case of an 
^equitable estate for life, with a legal remainder to 
the heirs, where the remainder is allowed to take 
^effect according to the third construction, proves 
.nothing as to tiie legality of that construction, 
.where both estates are legal, considered with 
respect to the feudal principles which are sup- 
posed to have given occasion to the rule, inas- 
much as the lord would not have lost the fruits 
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<o£ his tenure/ nor would the fee have beeti piii 
into abeyance; he refers the reader to Mr. Har- 
grave's treatise^ and^ if it convince the reader 
that the third construction is contrary to fciw, 
the consequence will be that the devise must be 
left to its legal operation^ and the heir mii^t take 
by descent: but if the reader of the annotaticm 
should think that the third construction is such 
as the law allows^ still there would remain a 
formidable objection to It in a series of adjudica- 
tions from 18 Edw. 3. by which devises of the na- 
ture of those in question have been construed to 
vest the inheritance in the ancestor. 

A doctrine which on a cursory view may seem 
to favour the first of these constructions of the 
words '' heirs of the body/* viz. that of a strict 
settlement^ is familiar to courts of equity^ in 
cases where the trust is executory or directory, 
and where that Court considers its^ as igh 
structed by the testator to fill up the outltne df 
/.bis intention with technical accuracy. If the legal 
>eBtate be devised to trui^teeS;, and the usufructuary 
interests are to arise by virtue of some conveyance 
or settlement directed to be made by them, the 
Court does not suppose the devise and the diree- 
tioQto.be mere circuity and surplusage^ and tM^t 
ike estates to . be taken through the medium of 
such conveyance or settlement are to be the same 
estates which the Court would have decreed the 
trustees to make, if the testator had given no : di- 
rection^ but had contemplated the residence . of 
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>tbe legal estate hi them. Though the nature of 
marriage articles^ which is necessarily executory^ 
and their leading object^ which is to secure a pro- 
vision for the issue^ afford a strong primd facie 
presumption in favour of an intention to refer the 
completion of informal or inadequate limitations to 
a future instrument^ which must be wanting in a 
y^> (^) y^t it is now well established that the 



(«) ^' In marriage articles the object of sach settlement^ the 

issue to be provided for, the intention to provide for such issne^ 

and in short all the considerations that belong peculiarljto them^ 

afford primd facie evidence of intent, which does not belong to 

executory trusts under wills." Per Lord Eldon in Jervoise t^. 

Duke of Northumberland, 1 Jac. and Walk. 569. This'was a 

•devise of. copyhold estates at, &c. to testator's son R. W; 6., io 

be entailed upon his male heirs^ and failing such, to pass to his 

next brother, and so on from brother to brother, allowing 2500I* 

to be raised upon the estates for female children each; the above 

estates to be liable to all his debts, and to the fortunes left to his 

younger children, unless otherwise discharged. The legal estate 

; was not in the testator. In 1816 a bill was filed for the pur« 

1 pose of having the rights of all parties declared ; when, after ftHl 

. argument, Sir Thomas Plumer, Vice-Chancellor, decreed, that 

R. W. G. was entitled to an estate tail. On the faith of this 

decision, the estate was settled on the marriage of R. W. 6.; 

and being afifcerwards contracted to be sold to the duke, under 

tte powers of the settlement, the duke's counsel thought the 

i^itiie could not be safely accepted without the sanction of the 

i^rd Chancellor's opinion upon the construction of the will, and 

a bill was accordingly filed. His Lordship was of opinion, that 

it was not such a title as a purchaser could be compelled to 

take. This was a peculiar case. The first question was, what 

estate R. W. 6. would have taken at law if the legal fee had 
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been in the testator? For if he would have taken less than the 
lee, no trust could arise. The purchaser's counsel contended^ 
that, even at law, R» W. G. might have Ixeen h^ld to tike for 
life only ; (and for this purpose Gretton v. Haward, mproj 133. 
and Doe v. Jesson, supra^ 138. were cited.) On the other side^ 
it was argued that he would have taken an estate tail ; or that if 
lie would have taken in fee the trust was not executory in the 
vense of requiring a strict settlementv Lord Eldon thought that 
the legal fee would have passed, and that the equitable fee did 
pass, under the word '^estates,'* to R. W, G.; and after observ- 
ing that the question i^as, whether the words ^5 to be.^itatled,'' 
&c. cut down this fee to an estate tail^ .Added, — ^' No^> if any 
one is so bold as to say, these words operate .to cut .down thb 
equitable fee, by force of these words, Without any ACt ta be 
done by him who had taken the fee, whether, without quarcel- 
ling with his fortitude,, I should pnt it on that const luction,. is 
very different from undertalMng to say, that, in judicial con- 
struction, the purchaser, is quite safe in consideriog this as a 
trust executed, by crc^aitijQg an estate taiL The obvious meaning 
is, that it is a thing to be done ; and the words '' to be entailed" 
render it doubtful, first, whether the weeds of the devise icreate 
. an estate tail, unless it be created by something to be done ; 
and next is it clear what is . the meaning of it, if it be di- 
rectory? Unless it were for the , ambiguity in the words ^ to 
be entailed,' one might get over the grounds of argument that 
he was tenant for life, which arise from the subsequent .ex- 
.pressipns." Here then it was doubtful,-*-!. Whether theve 
was any trust. 2. Whether if there was. a. trust, it was.xli- 
rectory. And, 3, Whether if directory, the Court was called 
upon to execute it by decreeing a strict settlement. . If it had 
been necessary to decide, the Court would probably have con- 
sidered the will as creating a trust to be executed by a strict 
settlement, first ascertaining the legal construction. . An act of 
parliament was obtained for carrying the contract with the duke 
^Into effect. 
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Eqnitj hiterposed in tbese cases of execotofj trusts, on the 
ground that the testator had referred the execution of his in- 
tmtion to a future conveyance to he made hj the trustees, and 
^ idtimately, therefore, by the Court. By framing the limitations 
of the conveyance in conformity to the legal construction of the 
limitations as expressed in the will, the intention would have 
been liable to be instantly defeated by the first taker, and the 
intiervention of the Court have been reduced to an idle ceremony. 
In order, therefore, to secure the estate to the issue, so long as 
the rules of law will permit, (which is always the object of tes* 
tators in creating an intail) and thereby to render the direction 
effective. Courts of equity executed the trust by decreeing a 
strict settlement. 

The distinction between trusts executed, and trusts executory^ 
was not established without a struggle. In Bagshaw v. Spencer, 
Lord Hardwicke treated ^^ all trusts as in the notion of law 
executory, and to be executed in the Court of Chancery by 
subpcenoy as the old books speak ;" (1 Coll. Jur. 413.) observ- 
ing that ^^ one essential part of the trust was, that the trustee was 
to convey the estate at some time or other, whether the testator 
had directed it or not, and that so much every testator was pre- 
sumed to know ; and that therefore one might reasonably doubt 
how it could make any substantial difference, whether the tes- 
tator had in words directed a conveyance or not." (ib.) But ad- 
mitting that testators must be presumed to know that, in the 
absence of any direction, the trustees are bound in equity to 
convey according to the beneficial interests, still Lord Hard- 
wicke's reasoning could hardly be supported ; inasmuch as there 
appears to be a substantial difference between the actual creation 
of certain equitable estates, with an implied direction to carve 
out from time to time corresponding legal estates, and an ex- 
press direction to make a conveyance in order to the creation 
unoflatu of a set of limitations, involving as well the legal as 
the beneficial ownership. If Lord Hardwicke's assumption 
were correct, if the direction to settle or convey only expressed 
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what equity implies whenever a trust is raised, then there 
would be an end of all pretence for any deviation from the legal 
construction, and to decree a strict settlement would be to make 
a perfect equitable limitation express a totally different meaning 
from a legal limitation in the same words. 

Courts of law, jealous of the jurisdiction assumed by Courts 
of equity, and anxious to break through the narrow- rules by 
which they were bounded, made some unsuccessful attempts^ to 
found upon the decrees of the latter Courts, directing a convey- * 
ance by way of strict settlement, new rules for the construction 
of legal devises. Thus in Perrin v. Blake, the arguments of 
the judges, who w^re against the application of the rule in 
Shelley's case to the devise then in question, were partly founded 
on the practice of equity in relation' to the execution of trusts, 
and on the expediency of assimilating the legal to the equitable 
construction. The language of Lord Kenyon in Doe d. Phipps 
V. Lord Mulgrave, 5 T. R. 320. may be thought to give some 
countenance to this latitude of legal interpretation. In com- 
menting upon the devise in that case, his lordship observed that 
if the testator had given instructions to a conveyigieer to draw 
his will, and to make his brothers tenants for life, and their 
children tenants in tail, those were precisely the terms in which 
he would have given such instructions, and that in construing 
wills we must take into consideration the short hints of the de- 
visor,, in order to discover his intention; and BuUeic, J. ob- 
served that the will, though expressed in short terms, was so 
clear that no person but a technical lawyer could entertain a 
doubt as to its meaning, and that it was an epitome of a strict 
settlement. But in later times Courts of law have not thought 
fit to construe devises to heirs of the body, &c. as equivalent to 

* • - < 

limitations in strict settlement. Even if Courts of equity had 
\ chosen to place trusts executed upon the same footing with trusts 
executory. Courts of law would not have been called upon to 
depart from their established principles of construction, with a 
view to promote uniformity of decision, but would best hsive 
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consulted that object bj eyincing a steadj determination to ad- 
here to those principles, in the hope of deterring Courts of equity 
from assuming to lead where thej ought to follow. Lord 
Mansfield appeared to regard with a degree of uneasiness, 
which was apt to break forth in querulous and disdainful re- 
marks, the wide and increasing range of equitable jurisdiction : 
but in allowing fiagshaw v. Spencer to influence the construc- 
tion of legal devises, he was in truth holding out a direct en<« 
couragement to ^^the great men who preside in Chancery" 
(si^roy 73.) to dictate new rules of property to Courts of law. 

Equity, in decreeing a strict settlement, regarded the re- 
ference to a future act as tantamount to an express declara- 
tion by the testator himself, that the disposition made by him 
was merely ancillary to a formal and complete settlement of 
the estate ; that what he himself had done amounted only to 
an imperfection, (1 Jac. and Walk. 570.) and that having 
shortly expressed his main object to be the fixing of the 
estate in the family of the first taker, he left It to the Court 
to secure that object in a legal and effectual manner. The 
form of settlement best adapted to attain the end has long been 
well settled, and in general use. The Court, therefore, appears 
to lend its extraordinary aid on these grounds ; — that the pur- 
•pose is denoted, but the disposition defective ; that the testator 
has authorized the Court to supply the defect ; and that the 
•mode of supplying it is pointed out by established practice. 

Some judges of equity appear to have raised a distinction «f 
Tather a 'Subtle and perplexing nature between- — executory 
trusts, which are to be executed either by pursuing literally the 
limitations expressed in the will, or if those limitations should be 
too informal for insertion in a deed, by pursuing their legal 
C(mstruction and effect ; and— executory trusts, in the execution 
of which the Court is required to deviate from the words and 
«trict legal operation of the devise. Cases of the first class are 
tho»e in which the testator, though he contemplates a future 
conveyance or settlement, is supposed to have given complete 
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•f.^ftke lioijol liw:<tottitor'*>^daQglit^E. N.i but if E. W' 
JMvftta^iej ihMihe*9Mns'«ttd .^b^rlied the irttkL estate to bir nexf^ 
lioir at tew^'provklMi he aaramid'the itftt&e of N. bat if be re-' 
fti«tdoc iie9liclfid':sa.t» do^-then he girre ftftd devisefd thb sid€' 
eslMB:ti|!thia «MM»d imllie'reiiMkidef, that fs^ to the person wbb' 
wfiaM ^luseeed to the ^nt hdir < at l«««^ in regiilar snccessidn ; and 
bit iiKtenftioawaa- that bis natural son T. N. should not enter on 
th« e8tii;te iinlil be sheold attain tirentj-tbree. And reciting^ ' 
that he ;waa not certain whether it vtBS possible to Mail an 
estate 'Hot ;|ret purcfaaaed, he dttectod bis execators to cbnsnlt 
and thk» the opnaan of some eminent lawyers npon the case ^ 
tmd if they held tluit saeh entail as was^ ettpresied in the will 
was repugnant talaw^ then his will was^tbat his personal estate 
sbojuld be divided equally between bis said two natural chrld^ 
ren T. and £.9 &c. The Lord Chancellor said it was impossible ' 
to argue agamst T. N.'s having an estate tail, and that the money 
mugthe invested, andibe land settled to the use of T. N. and the 
heirs of his body, wkh a contingent remainder to tbe/iey^on Who. 
shoidd wiwertlw description of b^ male of £; N. at the time of 
he^dea(&iBTte7, with remainder to the right heir of the testa- ""^ 
tor: .bttlcouBsei suggesting that as this was an executory trust, 
the Cpurt.woald mterpose, after the estate tail to T. N., a limit- 
ati^ l^tradtees^to pfeserve the contingent remainder to the beh^ 
avde mi E« N. thedaii^hter, his Lordship was of opinion that $uch 
a liqMtatiiil «hoyd be inserted | and decreed that the ttses were 
t0 he .^T^iN. and his heirs in taH male, with remaiiider M '' 
tnist«a^4o support oan^gent femunders, remainder to the Keifs"'^^ 
niale^f £* N.thajd^Qghttrin;^^/ and If She should fidveti^ 
heira BDAde, then to< the hehr at law of the testator in fee. kig]|/* ""^^ 
Lib«.A« 1789. fol. 69S» Here thetestatorhadin terms assumed^ ''^ ^ 
to create &e entail; but as the nature of the trust n^cessartl^*'^ 
devolved upon the Court the duty of framhig the limitations, ilB'c^ 
Coast th^a^ht tiiat Ihe mformal limitation to the^ heif ma^%f ^^^^^ 
the diMfl^tov might be nmided, and a limitation to tru^eerini^ ^ 
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bB««4i»t» toT.JN^raiid'liMiMv^AK^tartid^ hud Mljreae- 
e«t«d fai^'owa iateatkiB. Tld» wM,.lkef«te«y aMOiidtfif t»'A« 
▼iewtakeiiby IxxrdT1uiilowytk««M»^a4hriiift«KMitery, wMi 
lioutvfcieiis m part adimttnf^ «id In pwrl^eactodliif dlfteqnitsMe 
interpoMtiaiL of the Cooit. ItMMM^iffiottlt io* cwtend tint the 
te«tfttOTmttstbetakqitoh>tye«ga>*tiieiXiiilitihripedegofeatrft 
directed bj the deeree,.op that the trust iiw not -exeetfled, or 
executory, throughout, so as either to pvtckide akofethftr 1^ 
interference of the courtiii shapiag the Umititiom, or to l^t H 
in to the full extent of framing and expanding the whole into a 
formal, consistent, and secure settlement* It is not clear on whKt 
principle the direction to Uoiit the rennunder to the beiM 
male of the daughter, as a d€$cr^p^ perammy iafecj With 
an MtematiTe contingent, remainder to the testator's heir nt law, 
WM iMinded, unless the word '' estate" was considered as eqUfr- 
valent to words of limitation in fee engcalted upon '' heir inalief' 
in the singular, so as to bring it within the reason of Archer'# 
case: but it should seem that the word^^ estate" has nc^tthe 
same effect aa superadded words of limitatipn in tnioinf the 
word ^^ heir" into a word of descriptimi; and that '' heir male nf 
the body" without superadded technical words of fimitaAion, ia, 
whether preceded by a freehold in th^ ancestor or not, nomeH «•& 
keHs)umf:ev&k in adeed, (Hafg<Co*Littf 3 ft. »»4.) ee mp roh en dtoy 
ail the heirs male in succeasion, to take asin liandeviite's icase: 
TheL difeetimt to limit the estatO'to the heiis. raaleol the body elf 
the doubter in /#« wasmthec e§nii»£aL If «Bie€utad4iy a 
foaitatiea, to the hairs male ef>th(^ body, ishekfaeitv and assigns 
finr ever, the superadded words would be merely nugatory, (w^ 
fruy&&,) and the UmitatifWi would create a qutui estate tail. Thii 
leaiator cleanly did not intend, a lunitatioa in fee to the penoa 
a s Msreyi ng the description of itrnmale of the body of .£. N-? 
iMt coirtemflated an <^. entail? (see 1 P. Wau. 58.) of ^ «i^ 
«a*e upon iihe issne of his.soa^ and dangbter; the woaAs>^if 
M. N. htA no issue,'*' pcccf ded by a IkwtatioB to ^ heir in its 
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.^^|) iAfiiyiMud:hei«; ia tuil have been xomisient eUh^ with M^ 
jfjii|!;^ti|^viH''W^^l^^^O'^®S^ constnwfcioB* The view wWch Ibe 
.,Qomtt,too]^,^f the jUiul, «8 belogof anamphibifms natufejiU'- 
^jV,9lxftd, th<) executiDii 4>f k in these emiharrasaraeBU ; and vi^ niajr 
y AlrJly.i?ha!rf^rize,w|,ch_atro$t hy applying to it the ejcpressj^a 
.,.lis^,h7 JVIiv Watkins ia speaking oC the succession in,Mande«- 
, , yill^f s . /(a^^r-!^ uncouth npiirdescrtpt* 

.^T , T)3^ disti^pti^n In questioB was acted upon by Sir Williiun 

..GrfWt^Mp R. in Blackburn ir« Stablefi, 2 Ves. and Beam. 3&7» 

7hie testator devised the nemaiader of his rval and personal estate 

ifk trqsttP bis nephew J, B., and to M. F. his executors, for the 

sofa U(Se of a son ofthe said J. B*^at the age of 24 ; if he had no 

. tSOtt, to a son of testator's great nephew J. B. : but if neither of 

,,. those had a son, then to a son of testator's great niece's daughter 

^ E. F^ with a direction to take testator's name. But on whomso- 

,eve; anch his disposition should take place, his will was that be 

.sliould not be put into- possession of any oC his effects, till the 

.,$^e,pf ,twenty*foar, nor should his executors give up their trust 

ii^ 9^ proper entail be mwie to the male heir by him (the person 

^,^,be4i^g'?AtitIed). J. B» the nephew had noson bovnat the tea* 

;;4|f^rl$ i4<^ath: but his wife was th&stemient wit^ a son^.who fra^ 

>^f<^^F^<K;<M horn. and attuned twenty -^foii^r. His Honoiyp, aflf' 

g^fjjf^^^^hfLt he kjnew no dlfievctnce betweea an exe^tpry.tn:^^ 

in marriage articles, and in a will, " ex<:ept that .^^pl^ota^d 

jj^jfrj^^ie <^tl>^ for^ne^ fnn^jsh an indication of i^teqtipnY'that 

;iiW?t-^? ^im<ii»g ixx the latter^" observed that " if .marrwije flp- 

y.fi^e^ limit ai^, estate; forlife^ writb remaiaifer to^ the heifs..o{|^ 

j.Jl^pdy? the Cloui:t.decrees a strict settlemeot in coafocmftj^ Mhtff^^ 

^ j^r^sumable; jptention : bat if a. will 4ir&;t^ a Umj^frn % (sP^y 

^^;^ith remainder.tfi th^ heirs of ther bod^r^^^e Court h^^i^^^s^f^ 

^..jgpund for decreeing a. strict ?et0^m^t;.tjiatja,^i^ta!^ 

l)[S!:^J^*V»*y ,^*^«** ^^ ^ tWfllts .fit^ an^i mt th^'-fej^ n?iiBff- 
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^^^Ad'hks-iie^ei' sild, that merely bfec^de ted'dJ^^^ttidn #ilij"ftV'an 
khtm-'ih^ Oottirt vdald eW<itflfe*<thttt Iry' ^decWelrig^ sWct'iiit- 
WftriiEfn^.«« • But thfs rfea^ohitig^ dcfe» ' th 'fa-tttH ftjypetir to^lJft'Wt- 
^Yift'g 'up a" distinetioh Mi'^eeti mta^^^ m'l^ti^ -anft iexeiMtbty 
•tWrstW'itf 'wiHSj'whkh, if adii*itt«d,'iroHldttlwolftteiy'derfriy'fhe 
analogy between them. Fatt if the pi-estttnable ifitetftion bi^'tfot 
"fhe ground on ^hidh the Couit'lends it* a^si^anee *itfWh 
cases, — Wliat hi it thai constlttirf ed the tftrong paint of ivsesilbfbfrce 
feetvreen them? What charactefn^trc hare they in comnicJn? 
If '^ben marriage articles direct a 'lioiitation to A. i6r lire^re- 
"maf rider to the heirs of his body, the Court executes thai by a 
' itrict settlement : but when an exe'cutory trust in a will directs 
'tile same limitations, the Court ^executes tkii by limiting an 
'^^tite tail to the first taker, — does it not follow that there i's a 
'ia6st essential difference between them ? and that the presufnp* 
'^ft>n*bf ihte^ion, from the nature and purport of the tru^i, is not, 
- ikk' all Ih^ leadmg authorities upon the doctrlnie state it to l»e, 
^am^'^ttnind ba Vhich the Court has acted in the exfeCiitldJi'of 
'*^tAtltketttary trusts of a directory liatdre? If the ca>s^rWth)ns 
^SH ^^stidir were intended to apply to trustiS exectttcd^ihiir 
-^^k)pi%1fyik^n<H disputed: but, as applied to execuWr/ Ii»c/As, 
^mif(i\^m tb'stfike at the' robt of t*4 prihdjile wHiiHysStfrttites 
%<iH'trtlfees'i!a'mari'iage'artic<e&;'. ^ * ^ '"•' - '• -^'-^ ^i">i:in ,n 

^^^^THife^btlrt feerityroceedfed^4tl«frt ^Ml^sak*<he's8i^ BfiJ. 
-m.^mi^h^e accoWlttg' tb^e mirdtt itHpdrt etiU^ mM^hiPm 

»4ifc# iiilfiW^b^ th^ fi¥^»tikef;^h^i^niu^b^sith«? Estate Rthiitd 
?^T«Se'^«i<liW<jf^,''ahd'tfae'tole UelV caU^'biily' tkk^ Vy^fof 
^^fffhrntm-iff'S^pifke 'h^' mAti^i^' ma^i to ■ the^ plaintiff 'efi)&er 
^^}Ske}9^;'hfm^fe,'m^' f^k&ikdkfWimeHo the inale heil^y 
•TOW?' mat'^t^,^ tbf-i#*hWr^4ri4fe 6f Ws' body,' whM*'it^d&ld 
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i^al^ .^^^^ j^t^.lwt to moitld the wordq^ apd to speculate 
apgn the, f^<}it in yhicl^ tlie limitatioDB were ijaten'dlecl '(iTae 
fnme4j^#4initt4n|;y,there.rore, tWlUe testator hs^ givennb defi- 
^jl^ve £re(|tiqai concerning then^ "^Tlie proper entail to ttie male 
^e.ifj" fii, wlwb.tfee te^tQ^ so, earnestly eiyoineJ . the making 
^fore th^ truste^ ihonid gWa vtf their trust, was to he satisfiea 
bj Sfifglfms.fQTf"^ fords of limitation after the indefioite gifi 
to t^ soo, and by making an entail capable of transmission io 
the heir ^ale,; though the trords seemed strongly to indicate that 
the male heir of the first taker was designed to be the root 
of the. entail; the entail was to be made to such'Af/r, which 
copld not weltbeby constituting his ancestor tW donee in (ail, and 
treating the llmi^tion to the heir as designed merely to enlarge 
the estate of the ancestor^ Sir William Grant proceeded to oh- 
lerve th^ <' it is settled that the words ' heir' or * heir mole of 
the body' in the singular samber are words of limitatioa, not of 
purchase; unless words of limitation are superadded, or there is 
lomethipg in the context to shew, that the testator did not 
mean to use the words iii their technical sense. 6ut there is 
B;9thing in the context of this will, from which that can ^e col- 
lected. Bere is an absence of every cireuinstonce tnaC'tfas 
Coinm<Hi1y been relied on as shewing such an intention. The 
wo;^ is/ heir' not 'issue,'' There \i no express 'estate fdt 
life dven^ the ancestor'; no clause, that .tlie estaW'sUalfb^ 
frithout impeachment of waste; no limitation ' t6 'this'te^ 
to p^servc coiitingt>nt remainders; no diiectiob so to llrakie tHb 
^imitation, that tlie first taker shalt not have the power (if narfing 
the entail. Every ^ing is 'wandrig that has furiiisliea m^Et^ 
forai^meatin othep cases. TTie' words are, therefore,' tt>'''fe 
iak£ii in their legal acceptation, and the son of j. a. is en.-~ 
titled to have the conveyance made to him in tail tnale." ^ 
. This is certainly ^ Strong case, tf'an «xpresB direfetiaii' & 
make a proper entail, appended toioformal and inaccni^f^^^ 
ationii, ultagether iiicom'iMtible With 'a literal Mention of t^' 
trust, be not sufficient to wanran^ V depmore ''^W'tn^^/U 



coBstrnctioD, (t will, be ttif^cuft to rapport the doctrinei on 

irbichjBiutj' of tEe &ete'nvltuti<m9 pnofto BUdtWm'n.' StAf^ 
apqn tnuts o/'this utiiiei appenr to Kave t>eea founded. Tlfa« 
cue Beenu to fnllwitlua the description 'MiiigMd 'b^'l^ifrd 
Northington in Aotten 9. Taylor or'trasts' wludi're^tifre' A^ 
pourt to model the limitations. Neither the 'd6c'tr!il« iBid diVrja 
la the prior cues, nor that kid dowii by the Cbart in the t^ai 
Wder consideratioB, can stand, con'iistetftly Wltli the patttifttl 
^atadiiectionbj wiUlo limit the esttiteWlife^iriHiremaTfl'de^ 
to the beirs of the body, affords in itseir no ground (of d^t^bg 
If strict settlement; for it cannot be doubted that jb such' casei 
fJie testator never intends loose the words in their strict tech- 
nical sense. He fieier means to giye more than an estate fo^ 
life to the first tak«^ nor to pnt it In his power to bar the 
isine. If tiieiefore the legal construction is not to be pursued 
inJthe exe cation of executory trwts, where it would disappoint 
the intentioB) Jt should seen that the case put by the Master of 
the H9IIB would have all the ingredients vbich had ever heed 
^eeme^ essential to cmiStitiile a trust indicative of the AiaKing of 
a. ^tfict settlement. It is obsenrable ihat a clause that tbe ft«tat« 
sh^il b« without impeacbtnent of .w^ate, or a lim.itatjon- to 
tnuteee to preserve, or a direction that the first taker Bhall 
ff^ ^yn power to bar the enttul, .would have no InflaAice upon 
ji^lfg^ de,vise, or an executed tnut; and that the absence' 'df 
flt^.CfrciunBtances. was immat^id so br a« rej[arde<3 (be'htNal 

■inWM.p^^'.^'!'- ■■ ■,-.■ .■■ , .,'■ .,Vt ■ '■' ''""'[ 

p„^ ^ifUfihiJi o. BMisfield,> Mad. 46(|.(»«prffl M.VSirlftiSi 
|W i^ltun^^ adqiitting an eXecntoiy inlst to be created in'ififi^ 
«asf, ihtnu^t the testator inteiwitd that it should be execuiCid 
-^1^ maVf^g ti»e first tal^ teiwit in tail, notwithstanding i^ 
express 4<n:Ctiqn, that ttip estfiet ihittild be settled, (a wojtf'P 
which Lord NMihington, 4>biGed an emphasis) by abk cout^i% 
(a (^cWDstancer^^liedupoain ferpier oaseis, White r.Carter, Ainb> 
g|p^ 2Edj;366. J^^l^ SCot's Ca. 6.) nrttwHUstftliS- 

fitc too tiieinloriigalit^iDf.tbe limitations, and tbcuse of'fhfe'^Hl 






ft#)>M<(ig"^!Mki(|J^ i^^g^Mft^M.^^'^rtlal ai)d««ttin^^on^yi7^ 

k^ eh^ti^stftitbe^ aw /fHeiar'^ttt'l^^eta^At and the kigtsqitf 

4l'^B)«t%oii'tHaJt5ii^(/ial^re shbtlldl^e tal^eithi^a^&^elideiiWBfttbft 

1l l^hbiild^^ iiev^r -b^ in t1i« f^w^f bf Aad ddcitrthe 1&tatti(kirid|; 

liis TtVsV Testatbi^^ id^ di^ctieg k i^ftldiAeiit' fi^vef intend T^lo 

'fut W ' ib tfetf^" pow^t <^r tke"^ fitSt takfer to defeat ^ that i»iii^. 

i«e]^t ;'and'the dil^^tioii that specid care sbMM- M toloiii 

"ft^/' rkftliibr weaMeited' than strehgth^n^d' the ipikkagpiioA that 

flt^testator intended A. to hd liaerely teiiMit fof life) 'TteT^di- 

*¥eAi6n 'sfeerii^d to import thkt A. was to take «ia''eit«l6^itail 

Without the jpowei* ot docking rt: btit the tniitbeilig ^fci^t«r)r, 

^afe^'Cd^irt^ regarded only tfie main objeet-^-« 8^ftttiAcMtM*-aiid 

^fifeitoikilig'iach gfettlement effe^^ ' • ' .^ " ^o,//Oo 

^^fie"'fexpi^elS9i<ms ^f hich MX from L<>rd Efctdn in Jewrrtte^V, 

^Ae'^lM^bMlkoWhuto^^lknd, aiid tlie hidifatt«On Of hls.ti»Ai. 

'l^i^Vb]iM^^^MMf tteit cks<B, fas cMl^ct^d fi^om 'tbe^il«)«>i«|fii^d 

'»<di8^fii^i^slbo"pr6dtiCjBd'bii arose whd h^atd him,)'rtr«#c«[iwfllj 

»WK)BWlto 'Witfc 'k fall' dotituh^ri ifl the'^iewfc>feto»r*y 

«'&ffi<*^i^agSr W^6trfe,'''«t;4^ai«5 'of that 'fclasS «f ^ftatesj-Jll^bre 

~lk^%4¥tk&i^'i^^'^(iyiiil;^ i^'%kW'Mt'^me(!h£ii^^%^ bl^abiiK^ a 

^^i^sc^ie^A §^6meA</tt V^ ttirfdeji "btrt ^h^^'p^^^^Ake 

^^f?^chbVd'tiie''^fcis^'t^td)^e 6f tH^'«f§t^9lti biS af^Mtf^Hfociie 

"^^ISr^iimttaltidiii^, kltKob'ghMch^mitktioifii nAy^fi^ttiivei^QeMbd 

A^ih th^ Mrfll tts^lP their 'tiK2tnil«fi> I^i^'IbUn^fiw^inij^diohvbe 

'^jLiti/ii\cu\3itkd to eliWre ^ie*](jf^sUimible itifej^clfb^tttff iMtil. 

'tils lidMship obseii^s (rJac^^a^^Widb'SiTfeOsi&t^llhtijiidges 

•■fiare admitted tie principle 'dn^hidli the^^Ctfifliy O^iltuftMten j 
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f^ wilbMt goiA9 dirougliall the ctsei^ nfbich ap;^ wtt \^ifmr\ 
wUl t^rto Mr. Frame's iv^k, vbftr^ W ba9 sti^yfn tbAt.tfci» 
^tiDOlwi'haB iio4 only -iMen pointed ouil^ ev^ry Cbfui|q^)|mr 
ipIw has Iwd aivjr thing to do w.idi th^M^^estiom :tb«(.wJhei;?i 
^ter pointing it out in case aftei , caaei and in «varj. dfid^ioii 
Ami ftwt to last, and after obaemng 4»fi.whatfemroin(lH>rd 
^hnrlow in Jones p. Mofjgan^ and on the cases of Bagihunf 9^ 
Spencer^ and Gafth 9. BAk[vi% imd another iHise befor? hf^jA 
flardwicke, nod on the dificoltj of reconciling theni). and 
fMrfeiciilaily Bafshaw v. Spencer, end Wright* «• Peamei^ 
he Aims up, most abljy nkvi may be said to beth^te^ 
iam om thi$ sulked ; and to wkUhj a$ there laid downy /, 
fitr one^ am ready to ghe my Juil Oisent.^ ^ofWj I thjnfc ft 
will be found, upon a careful examination of Mr. Feame's 
discussion of the cases upon execntory tmsts in wills, tl^t at thte 
close «>f every paragraph he most anxiously marks the eiso- 
cntory medium, the reference to a future act, the unexi^ted 
purpose, raising the presumption that the testator had.somet^ing 
in view beyond the mere formal investiture of cer^nqiianti^i^ 
of interest with their correspondent legal estates, as the dMnctjff e 
feature, the acknowledged characteristic, of an executory ^st. 
:And,. in ihe summing up of his. obsenratlbns, he en)G»r^8.^^e 
same prmciple, stating that^^ limitations, whose e4(<^t;Js^ ^f*^' 
iNiAf by the will itself, to a, conveyance di^?c;cted to b^iiui^ejf9r 
thek^^stablishment, may reasonably be considered W^eftff^^jipjilie 
40gree'Of modificaition, by that.suppleiii;iental par^ Q{|tlus,^l^|ll, 
pis^ the cocnreyance in which theij? completioi| is^ referr? djy- 
jthfttilhey^are in a state of embryo^ till delivered by th^ dij^ected 
fioiyfeffance, which is mtended i^ give tham their ultiiPftte 
tarm^'? ivFeameC*R« 93^ But in some of the cases fo whifh 
ivn^fha^rbeen , directing our. attf^tloa,. the Court's qbsi;e^ic 
.haidf breii^t^iefth m^re abortion.^ It does not .seem to have 
^^otairsed to^ Mn. FeamCf /that, executory trusts wer^ diijri- 
\yfM»^'tMtiy<fm^fif^fM^l^ «r tMjV^erc ji^e wiJUi .clfi^,.f;^dfrs 
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4iiipoa«b|Mfit bl^^iimN;^ on lferlMiitMiilk;tj|^.tnt8te#»c<«(^ .pxes^mK^ 

^l^lnivf s*li»£>|^sEsiQj|f<f giC^ABiletg, t^, IWlftsb^^ l^ilMigh IncapaU^, ^ 
^iectiii^ ^& ci^kfiicU^'^'^i kigftl Revise* or .;fi»efi«4fA ti«9t> 
may, ^fbdat fkiif:f\'i^&!^fHk»ioit oilisfirteiMSj^ <MiitvQ»br.<a jtnM% 

exdctitory mlbe veiis^ iof bfti&§«ditQba»ta7 of iiiti&teiit^ 
^iA:e ¥ Atiit^ aetti«metit. ^Md '«iich con^faisioiv se^jQusJio ft^fur 
frtoi the <^ t^t latr^'* aslaid i]0!trii'4>|r»Mrf!'F6anie)'^i^r Ibeooipr 
metiits 6f L6rd £ld<m^ vhoM.tiitkkiiie knowkd^i&vof *im 
^f this- nature, and '{miilfal dttigcaoena dn^swhicVi a9' his jtoi^ 
«yp' rettai^kft, ^majrriioW'bo/fcallted-^'dafs of ytrey'-'ior q(^ 
ht^ihig ^btt ^f^tiions i^f tbe^mo^t ^^tnloavt r»a}, i»OpQiiy r^j^ai^ 
4p«fldifr'tfeM»9eJQb«»ffeiiit»;of fr^atetf 1^ lUfita*} :>i 

)l^ dlik^^f Newcattle, lie«¥cri. ftl^wiiei^ bis^LtrdfiUp.'ii^ 
W46if^hUt^Hhek irmm^SS&aEaicoak^^^ mifeaJtkaikofmMmk 

HMdlki};Va^k]M fitted «4llifkK^n.^(mn^ 

'^^ieffifi^laAddHiititodifoed in BtosHtaembi' StB)i|ea^ Ibali^dn^llH* 

imek tb& UmB'o\i4iWkifim^^^4a[ipMi li<iidi&i]^iiai]^*kMt 
iN»to^^<<»ljr^^ >pr«fti»lbiii|r,; tbMiisHirtiimi} ' t»f tMite tiUtsBm 
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^tAter to ^ifttMolr>'OB 4lle4aiid9^i|&lii«dkt^ muk^ ihvtfwiliilMit 
tHlki LoiMilftip iftevulto^mr ttiat* when) «'4inMt M\mmm\mfi6BL 
*the si^iui^ ttihtftd t^ttito tef m- >y ith€> c^pet. — fatt d* Ipia by Jfc, 
^F^umift t9 ^toUtblhMag the dfodnGkiMi »lM<{MeiirtvaM eKoatad 
flMd' ei9t9c«toryy its ex«oati«i adal be ^oyMmed by^iptittoiphft 
aniili^lfinis to tlioser whioh Tcgttlate the eicfeentton<'Of> mtoiagp 
«rtides4 ' The 4qi]alificadea ■ rather \ enlMKraffe^^tfaait ahicidai^ 
4L\Kt piopestftioii. Lord EldoB' bar etetod (1 iJm«. & WaHi« i&3X>^) 
tiue getiensd' pnnciptoe of the doctrine »£ which we bftve htep 
-tveaUnf^ corfeettag at Ihe MDie.tiBie ivejit etf^eiens iaapfeiw^ 
«s to the Import of his •obserratians ia the Coiintef^ of Lia^Cfl^ 
9. the Duke of Newcastle, ia the CpUowteg tonniK ^^ Wher? 
there is all eKeeatorf "tmst (la^theseiiso iHutih theCoiiri|Hili9 
'Oil thesid wvrds) I apprdiend ^e- Ctmrt has been iH' th^ hiil# 
(certailil}' iirith some exceptionii, aad perhaps Bagshaw .^« JSpeor 
cer H Me of them^ but certainly .with> 8om«: ex€l^itioi||)^--rl 
irtty, where, there is aft exectttorj.titisty -whefe the. toeMoc/hlkf 
fdifieci^ if^meihkig to be donoj aad ha^ aet-Hnwelff.iieooiDliiHf 
to the «tn9e - in which the Ootirt. «ses these words, [s^ld iw!bieh 
^miie his? Lordship^ as we^shaU aeey dieiwlids emf\m$^\i»fn^ 
pM&d'iJdfi devise in qiiei^idn, the^Coiirt htHk hmuM^HmM^itftf 
lookitfg iotaee what was his mteittiiinr; and tf wbgttbe? h fi » rt wig 
lUMSfWits to aUdniperfeotitn, wUhie^oct ^ the ^eciitHW ^t^tlM^ 
iitt0tAoai^flEfteC^otir^MfM^e«iBM«)i».«^^^ to^(r^,)jp4#>]9# 
tidold^Mdiait ramldna'toibedotiOiao bbM imsrjtihsiiimt^^nmtR 
\4dBeeii6id&i'' Irc^ieat wfaonrtlMe.fgfft 'ti^ifflmi^^W^'bl^qw^p 
«i»e>iB«r^ood daal^ eonfiueduby^ftho. 4A»$s4aO»C3S3olr4b» ^^f^iffi^ 
skfili-* krhst exetttf or^y 'and exeeuted < (seiftrA Sideil> S^>titiip 
lattar^ito dovbtf nLone aann itf > th0 Woad^^ifr s^Heiisti lapi^RiitfMjE^ 
ihall49^il^rRLis> a tirtistob ion C^D^oc. lei^Q* B.'iAd dttkMt, 
t&t^ins il^is toafte, ia. e^oltoi^, iibat C. JD^ orC* J)»9aiiAt<1to 
^iAiekEfti^soDi^ lii^. ?ci^ n|kHBiiA4'B.»t(( mafcb a^Mm^^uce^AlDCL 
«Becntou tfle:.otiQtt U^mk^^MieotaNSfCwm^fmief^l^fih^ii^^ 



tM5 EXEeiZAMtV fRUSTS ^r^^^^'V^^- 



jbetwiim^ pi^rriiige ArMi^s^ ««4i tr«»t&i» , will^, I mmt mj il !i«$Mfr 
?«litted 'foiy? isttoh thiili,.* if itisi ua4er$tood w 41^^^ 
^^iSiMK 4iS^eQ6« Jbe^w^eoK miurriag^' artidkeS) wliaeh tr^iH^r^e 
; ^ai^lfid mtaexMBCRiifcioii'ftecoirjduSig ta tbei iHte&ttom and tmstsf ej»« 
}mhd^ X ne^e^k^ made i]i»e> -^f fueh m ex)^sslea; ;iiot!; doesi^ 
ireport^. I tMiik) seemtohiip^ it» r I then intended iotUlude 
,40' ike dhtindien in thoMeJemee in ap4iG& a psrf^ tdk'ee upon 
'kitMe^tobehia.^wn^eoniee^atHer^ and throttghottt it appears 
:4a me I -usaerted niosl aiudoMsly^ (mid it. is wjiat ia•th«.«e» 
'{RlU'of all the cael^) that where a •truat ia exeOHtedy in; the 
aense which I have stated,- thb Goort will follow the |aw«^' ' 
>: The ' inference to be - drawn from these observations i^ tkat 
:^^ a wiU^^which doestiot givefoy wajof direct gift^ but i leasee* it 
vfio 4he faiw' to ffame the conveyance nnder which the partgt^is 
^Intended to. take ^by a genefal expression of intebiion^'islie'be 

• tAiiuidei^d Bs crediting an execntory trust,'' (see; 1 9 Ve§. -Ut* 4n 
,- CSotintess'^f Lincoln^ v* Dake of- Newcastle) :and thatitltihe 
' igeneral > pvrpose^ would not be satisfaetorily' rattained^i' (Mnr- 
^ »^g regaiid • to that equity' has been <in> the habit ; of »dd6iiabg 

• ^^'B^ttiMk attbtinment of a general iplifpoBe^O' eiitail)<4ihituOevrt 
I'^-wiil essuinetthat t th^ itestatW bai^inntiiaken tfiott/hdilisi^f 'to^ tie 
v^hir^ oii^iil9<m«eyraipef9'^anii iiwill)iexecnl3eihiittpaipp#8e?ii|i<iiii|t8 
, l'o#»^'f«inttipiesy tiknd 'aDce«dihgi to^jitsiowu ^ vicw>s>of tiieatmfde 
•Vamd^S^rtnbtet loalinilated^to. s^ttalyr.iheiCOiMBciBnce'of ltlii^JO«|rt, 

\\hf giiriiig'to • the' ptesnmalriie <el]9^ot dl'bontiauing ibe^estat^in 
i>-\ik» '^fanuif 'Of tlMt<fir{^>tnker^4i»v\nlacb\\^ dtftbi^^ 
•"jnenoe-a^th^^ Uvw wiHf^llowi'"" ''> ('■*'*(' ^^r'-'-y' "/nfJ thiaff 
i\ )ni€'hdugb!tfhis<iij0t4'haal>MV«lled};4li iit6!iprDgi^9sit0<ra^ii8aifin(|n- 
cffinnvshienttbttlky f '^cs!llnot^clo9e >it'/witftioM'.npti9ing3iie]^ 
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f1 ¥&Dib: fiq. '5tfi' «dM. 417^: H.)-%hl<^'ttlli<Ab iii stfmcf^ft- 

]^Ye'tlidt Coo^t of ^qui^ MvWat^^li^^ a^pHiVt^UofetHmh^' 
>MMt' to iditeeutory trusts ^litcU'ib^y*'<Ki 'not conceive lb Wtf^ 
flklittU «o ittMedkt^ de«rls^s«HtVtf#t^ew«^ 
KOtt€lMr> takto noiiod ihbtiili>Aitilyi^W>r.'H\[Migsoo,' l«0K>iJjgi9iO. 
Bulfer, J. told if dofwa^ AB fill e^til^llslMd t«ld, tlHtttli^ttilMltion 
0f a^t«itAt4>r«xpiidggeilJii^>lif surety 'irciMistoteMt trhh^ttio^tdlaf of 
few, -shall ffrovaill ; ftvd^thiit the quIiiifiteAlioitj'^ If CdiisUteAtMth 
iWrul^s e€ law^'*> i» appliixibtooiil7''to'l!h0''iiaitir«' dbd-tfpigni- 
tioH ol lh« estate or interest denritf^d, and" not to» the toiKtHl^tton 
of tho woivda: but that the qstatioir whether the Idt^lioii^lbe 
oottsistttiit with the rules- of law^ or ftot- oski nevermse tBI it^ 
settled what the intention is, which con only be disbo^ared^y 
taking tbe whole will together. The learned editor proceed»'to 
•obserye> that ^^ Leonard v. Earl' of Snasex^ is partioolarlj^' ap- 
' pofiite<t0«the purpose of -trying whether tlie rule of legal xOh- 
^.stiraetion^ afl above stated, be the- rule by which Goiirts cif Idw 
orwtt poeceedin the constrvcttoil of willfr; and tibat if ^hb^appli* 
r.icatlnn.of the* rate t>f legal eonstrvotiois would' hove led^oBfdif- 
' ifi^rteil'iidcision, oneiof tkese conso4uence8( must follow^- ciilier 
'/1^ d^ee idi thai! «ase Was against* the intentyof tfar'trAc'.yale^f 
tHlie^al^bolistcudti^n'iis not sufficiently' comprebensitel tin :jto affii- 
hgMom^€imf-*me to{e%(Amite>tfa> itktBDL'-. IBflt ii^lhat f|nit7of 
^(tlttS lefpal)jrtile^ «oristrac*ioH'l^4f!'ClQnsislehltfw<itib\itho.^n]ltef'of 
f^lm^fb&^wfifUsM^ ouly>taihoi]iatilffo>and oper^tian^of/tfao eaUite 
f^bwiintsfcieat^devised^^aod'the'Whold o^'tfae fwiM ia tb;b0>oepa«ltod, 
^)i^li&ehii kgreo'in eottaiaikiasitoi '[q.*<t/l}>{it)mlist)thfe leghbra/e 
iiio^eiVM^iriicton Bor0tated»alpp(riws Miaw afofolutely^ta^ 
bin»«|vfffg oirtiaiWifc'c^ia&kuianl'sn'ejMjFf .aadi;hat tftose'ckibes 
which have hitherto been conceiv«d:tto be vdid, tN9ca]ise>ire- 
iipngnnnt^'oughit to.i0^trol 'tbosej words of limitiitiok);<.ito f^htch 
^tha^ioffe^'Dipftgi^aMl^rfiitrwheik'elinanMideviaes an"tstBt^'in/tarnift 
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ili»l9,;Qf fHwtruct^a^.properLj.s^ wr4^e^ %^)p IamI 

dwiHD^.teyi.Mrr Jiwtif?e.JBj|iJI^r,nppfi9^.,ta, 1?^ . i;:reco;e^ipi^g*|l^.;^!<ji 
tjie^piii^ipjie of .jtbait 4cr^ri|^^'as,fippli^d:iD: the ,ca^ f]|f .Lj^niurd 
«t* ^)iQf S^ssex^ T^ C^rt 4id not m, the e^ofi/<'(»f^. of . th«i 
ijiciU U^f^f co^/rtfe tb§ F^rds.^rMporli^, io tb^io^Hyes: Umjk;?. 
atiQas in ptn(^ ^e\^eff^nt; }f^t fip4ti|{; a dlr^ctloii^ to jfftH^^. 
i^hickuxHiJd no^ be ^e^iited irith «fect a^cprdipg .tot jtsr Uti^nil 
tf»rm»i./if^pi0r^e<^ from the wfurfift of th^ will in th^.e«eiipi4^iof|,of j|i^ 
'^Hf'j .^Wpb JPW^ ^^ gw^H^ o})ject,. but CQQ&ded J;he fl^d^ 
of^i^ffe^ingit.tq tb^. di(BM:retu>i^ of Jbe Cpurt. ; It dpe^. 9ot «p^, 
pj|»%r,ta.b^ fjeq^UijIeio.tbi^ nfji^^rt of t1|e iocisfine in ^piestjioii^ 
tjwli" t]tiQ:4egal,imle Qf cai»«t^tt^ioii.«hpvld..be cap«ibl^or|r^^^7 

BifWI^Wftfiev^ the.f»?J^gy> FJW<?fe/9Pgbt ^8ub»^;l^e^reifj5^^J]^ 

«ivi^»tr> ,ft**»*bftl^gMf*ltes^ul4.^^fbe.<^<M^ p^Um^^JnSit 

tbpi 4Mr^tip», .to i4ww4f;p..JPft4 tifr^wwi^.tlwrt weflW NpWfc 

'P9^f ^$^ fiffAM^^,t{i4<¥^^^)¥^^ %}^ M/^tfP\^f %#> 
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and j^iifpose ibr wHlcA ^H^ f estaib^ liad; by a isdft 'of ptistHiiimnii 
fiistructioh, called in the ^"jftraofdidiry Ald'attd ettttittfel'irf tti* 
6buit. These modificatioWaild IftnitatibnS, iftideed^, >fti^'iliM 
sitcaiXf upon the deat^i o^l:hte IWtatorJ'Wlhe ^Htfent br^itbiife|f 
i!1^e 'parties to act iii «^dUy upcth'^he'^^^MtMilt^'irtiH^h fitf«)# 
licHitation^ wotfld cottfei" : Wt fhis^ blfe^t rMtfis^, nbt Afom thef 
operation of the devise, as construed by the Court, but fttAHf 
the rule of equity, that trh^t ought to be d<>iie is, ibr certkin 
purposes, to be considered as done. Tfa^e principles of the doc*' 
trine of executory trusts, as thus stated, ttiay appear to satdur of 
refinement i but oh exabinat7on they willbe fbund to 'contain' th^ 
rekl and substantial grounds^ on which the distinction b^tWem 
trtests executed and trusts executory is built ; a dfiitiii^ioii' 
which the learned' annotator strongly contends must now be 
received as a well settled and i%tional distinction. If the ral« 
of legal construction were established to the extent contended 
ibr by Mr. Justice BuHer, it ^ould not preclude a court of 
equity from saving, that where the trust is purely directoi'y,^tho^ 
ni6de of framing the limi'tations rests with the Court; iior au^' 
thoriise ^' court of taw, in the instance of a legal &Vi4e,'dr t' 
court olf equity, in the InstaniJe 6f a trust exefciitefd, id diy tfmt* 
siicli a prohibition as that contained hi Leotoardr.iB^ of SuM^^' 
againif docking the ibtail, operates tx> ttet^e'lii rU&limUdmS^ 
i& sirk sfeWlfe'hi^ht; bht WtYi cbkfti'm^i »tlH,' i* fimf,>4^«;^ 
sflBh" clauses for t^pu^ancjr-i It i«^ fcl^airy%dW<hNJi^,* t^ 
Jttstt6y Baiter's ikjsrtittif,' 1h^ stafitij^ tHut 'th^ Wilttl'6t>^1aW^ 
x^^f mfib ih'^ nalUfi^ ^nfe^ djiefatjoti trf* ^ ^ttHJ^ iuctA'ii^^ 
t^VMV d^feed,^ tij inaciJuMfe ;' fc* tlwittih-th^- Vale hi Shelfey^ 
cW^ti'ib 'ii^plifciW^^'^We'i^^ dtlfer^tfiles ^^m control t!M#T 
«?iln4i^ac<i^titfiiri,*df ih¥4v«ttls. ' ' T*hiit^,' iiliert it testates 'diftAi ? 
^^Vs WV^ft^^ 0^ i^s^«6 A.?t^^fidit^y,it is no l^s'lMr^^ 

B^ikmt^Mt^imip^^T^' ht"6if^uM*t*?s>hoM§ 6»mfmm^ 



SOD 1 OPfiliaMSJaF BMIKE»r XHWVBft^ l^lgcti^fii 

-inDiivi&(0a)fit*0rpiirblyB€ltiiaotto 

nijolQtlrtt* deii^ise'^faiclB iBiBiB%<Bidoiiht im- to jdh fe oreatidh 
<dfn Qh >exiicbtolry « trust' appears • to ' be, ^ whisttier • tfcfe 
ftiotiisbj^oEtbe teatdtorjaidesi^ii^d tcrreaththe olg^tts 
^n^Akrott^kitheiiistjrutttc^nftadity 0^ th^ ti^u^ed Qr 
^Ace^-xxKirftJ ot to '^ direct ^totheni by imtnedkrte 
igift>froixi?t]^e testator kimsdil^ whether the-^ill r«- 
^rd$' the beaefieial- interest ? as i consequent onia 
'jQtm^y«of<ce of. the legarl estate;^ Or expressly cneates 
Ithot interest, without refeirence to any future act, 
^^irhig^ the rig^'ht to acoHTeyance> as iticidentto 
iiktridb mterest, ?to be ^ regtukted by the rules - of 
^equity. The Court considers itself, in the forittter 
^^se, as authorised to model the limitations ^ bat in 
Itiie^atter, as bound down to the rules of legal cori- 
(sjaraidlofi. 

)f:>tTsbe. reason why a court of law canmot^rrthus 
imodel at l^al devise is apparent in the -nature -ahd 
iobjeotsiof it^giirifiidiction. The slightest coniwe^v- 
(tttiooifimntJerire to^sbeiw that the fLdoptioii;)o£fJBt 

n^^'^'/t^fi .'. 'S>. ,.. \ ^MM \ a .; .. . ;( < finiJiSl , 
^^itfiii ,flMJt the rufe of law^ saysiljot A* shaU< heifB t|^l^>i^bte 

Sep further as to executory trusts Fearu. C. R. 82, 1 Sand* 
"j&8/'4th edit. 310. 1 Fonb.' Eq. 5th edit. 407. «. (*). iPrest. Est;. 

40d., where the distinctiou in cases in Which the testlitor is said 
Oi BaVeb^en tifs <iwh conireyancer'ai>pearsf W"^ 

barrassment. 



%ict. 1[l.^ VBQH /mfi tmiSi ITC: SHfiLfcErY's dAS£. 'S'H 

Msiwilar doctriiiOMby ckMiite of law wduld' be prcf^ 
^c|iV^)^.tbe inost/«iminil>aiidiaiJ8chiefoiii: TOd- 
^^equeaces;' fi(N:> — 1. ^miy^diies notlnsatthf wondb 
; f^' heirs t>fihe bc^dy" as wordstof attuolsetUednenCi faitt 
<l6imdi itself upon the express or tinpKeddcrectien^fo 
'Setlik>> convey^ &c., decretsing a 'legal settlement iif 
prefer form, with Kmitations to thistece * Ad pr^ 
aerve contingent remaindears^ ^c. 2.* It proceeds 
in these cases by analogy to its own practice in 
ithe specific performance of marriage contracts. 
,3. This method of prooee&ng'is agreeable to ihe 
peculiar constitution of the Courts which has M 
the necessary machinery for securing the completi? 
' attainment of the end in view. 4. It acts Mrith a 
strict and scrupulous observance of the maxim 
equitas seqmtur legem , not destroying the analogy 
between the legal and equitable construction of 
the same instruments; not usurping powers Ssnretga 
to its nature^ and confounding jurisdictions. — It 
seems incredible that thirty years spent in constant 
* observation of the habits of courts of btr and 
rqptiky should have &tiled to open the eyes of' a 
judge to a perception of points of diflfaKnceieo 
prominent and striking. Yet Lord Mansfield^ in 
Perrin v. Blake, treated the distinction betweeti 
^Idgal devises^ and executory trusfs; as altogether 
idle ; and appears to have been prepared to hold 
!lhe words '"^^ heirs of the body" to include in them- 
, selves perfect legal limitations to the first sLnd 
flUiWiilBJO}?^, supc^ssiv^ly in, tail, with ^rei^wnd^r lo 



«ttil|i;«Miiui'tb«||liV«<itidfity»'»k 'tSM^^frHltyf'tllaf itH^< 

]i«tMif»iMii«vttiyi ei- -aeiy'^eVWhere ' tle'leliii^) 
iiect of a perfect gift is negatived by espKtk^iS^' 
daration, without any intimation of the mode in 
iridcli4tMe itealaM^ uitenda ' k> to atpettie, «ouf^^of 
lam iKi>«qui<^i n|Kjr>«Mttm^ i(%e right of isupplying^ 

(a) ^^'There cannot be a Soubi tliat the heirs of Johd Wil- 
Umifd^Mij are' t6^ tafee id ^^tiasers successively.'^ ' ti^iid 
aiiiitti^^^M^«piRlhi k4^iii^^^ klt^htkiii ' is deaf, Im^oiM a - 
dplAty to ^iye{. an^^slat^ for life le Jolv^^ WiQiaais^. {^d^ aiiia* - 
hgiTH^s^ P^ h^ .^sk^n snccessiyel^ by the heirs of bis ho^,^ ^ 
Perhofd Mansfield* These expressions are rather equivocal : 
but Wiltes, J., who concurred in the judgment, and must be 
• preisum^d to hstv^ understood theftleaning of the Court^ speaks 
' aUtf mA lays^ ^^iUHhe^Mms isliaBtake socoes^ely, and afi l^e ' 
^iaS^t§»mi^m^ 1 Cott. Jur. au»f 3i%K)S. > > 

^"TC|i^^3^j|P^ctio(^ adopted jby the Court ^.f^m'-P*^^ 
Blake^ 89 ^, from unlocking property, realij ties it »£. ^:Mj^ 
longer period ; and imposes a more strict clog upon it/tha^ th^ 
limitations commonly used in marriage settlements. For in such 
'' sefcflements, tbe first son that attains twenty-one may, by the 

mainder to the heirs of the body of the father, if we <^AI^BSsia 
the subsequent words ^ heirs of the body' as words of purchase ; 
' lot then as nemo esthieres viventis^ it will be impossible to sbj 

'■ wli»-^^i«WNte^ih^^J^F.'«#«i|^^ liM^tKi^s '^JU'' 

/ FeaoL Coot R. in* 



^.,'»' •*.<',' ', 



l^atritwUkr^i^hit^ ^etm|l(thei«galjaqiittwc|iR» 
Aitlvi gi««tM 4i4tW(ie^^iii iMI iiMMd be<ralui9» 
to. e^Blaim < witilii;tiii«..jii49M-.itf,ithe.. <iH9m»timif 

The secoM (^itru»tk)n»wlHcfa.wii«rid'|^ 
estate tp the iDdividual Arsit Auttatniiig^ tke qhamcter ' 
of heir of the an^estpr^ and tl^e heirs of the body of 
that persoa^ aad th^re atop^ iivou|d be destructive of 
every inteation wfaieh the teatetor can be mppoaed 
to. have formed with re9f>ect to the israe ; it wooM 
eichide bI\, '«ave one, of the objects designed un- ' 
der'the denomination of heirs of the body of the 
tenant' for life, so far as they ckkaed in that c^lipi- 
racier, alesne ; aiid all, exeqyt one selected liiie» m 
toto ; and . admit that line utider a diffeMiit die? 
iionilimtion. Without enteriifgy therefore, . kito 
oftet cftjections, we may dismiss that construction ' ' 
as whoBy inadmissible. 
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ofitth^deAefe, and not in^'a te<ititt of coUgftdbW^j**^ 
I kndW 'JtiotfiiWi^ tfkat WbtiM-'b^flb dang-mtt» to^th^t 
ri^htt brtiife^strt(j6dti' fe» *ft]>t- a j4idge 'to oireito^t' 
]e^^\Rmtiiic6l kM^i^m^ihtoih^^thBtwaie Ate' 
oim fears^ suspicions^ and conjectures/' Lettnf^ 
therefore dismiss aU conjectural interpretations; 
and apply ourdelVes to tUe tbiisideratito of the 
third construction j which is the onJy *co4istructioit^ 
wai^fanted l^y thfe letter of the' devise. * ' -' 

But; with defer^ce to the teamed amidtator^.if^ 
the test by Which' it is proposed to try the legality 
of this ednstriictioti he thc^ 6nly test to which it- 
can be submitted with eflfect; I feat we Aiwt de-- 
spair of ever softing the problem; for rt mig^ 
puzd^ a very expert conveyancer to pem a, techni* 
cftl srf6nliftc limitation/ exp^esrfve of what is hew 
admitted to be a tton-deseript species of succesmon!, 
atid whieh '- h stiled by turns a qtiad tniSBdi; a de^^^ 
iii^eht per jotiridm d&ni, a^ottipound of d^i»^€lnt aiid» 
ptit<^hiisb: Wbfere can we find a precedeht t6k 
9i|[cV^ littiitatioh;, seeing that no case has oecurr«4< 
ill' Sthich tbe heirs have so taken^ except Whei^e* 
ti^ a^cei^tor took i¥0 fi'ec^old^ or a freseUold^'dl^k' 
dfffereht qtidity ; and after we shall hatb ^^siiftid'i 
oUi" utmost sMH-'ifi 6oiicoctfa)g in 6iir«lifiite^jMidl^ 
thd nfind; unless^ it can form some dfstlm$i>»lMLitf^ 
the limitation, cannbt i^YL isuppose it) mt^Wn^UmitP*^ 
atibri^ as we Cdriceiv^ bSM eal^ilii«ed «6» it^ 
eftH.ii-by what test nt^W&ioHf^ itifStiflfeleftc^^'ttcK 
dfe^^'ibfe^afhodfe of <akirfg, ;<rf^ f«4lteh9^Wn6#i<fter> 
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.J^«H>tfihe li,nj[tAti^ii/W t{ie .qpimnon ci^ of |b 

decease to the beUs« .o(, bi«. }><Mly> the ovfy moAf9$» 
and scieBtific mode of indicating an intent^ that a 
remainder^ iidieiitanoo «{iaU vfi^t^.npt iq the ^^^ 
cfitar/.biM;> ^m his deceasoj intbie lihen heir Qf 
beiro. by purchase^ :W]th.a capacity of tranKmiftiion 
to.allLiiersosie being heirS; pf itbe body of the anv 
oe$tor^ tei tbe utmost extent to which si^h a limit- 
atioii>if operating independently of the ancestor^ 
MTouId be capable of carrying the estate ; or, in , 
oijkv M^;iff^, ii^ it sMl h|M the aame <qmi»tioii 
a%tn JMai^devtUefs caiie? That eaae^ axid.^pfatlHin 
cft«M!^^m..whi£ba.i)eiBajiidiir «o worded h^ft.bfi^iti 
a){tQw«d4o dc^firibeiUiis ^pctesjof suooQsstot), PT^^I^, 
UifttvU aqiohq'U to ft.Biufl$«^R$.«a^eniQa,af;jtl|e i^.' 

MaiMiMri^V ca9ei<andto^r,caiM^ of that c^r 9* 

t2 



^X6, OPINIONS OF EMINENT LAWYERS fiSECT. VI. • 

freehold, in the. ancestor excluded .the possilnlity 
or it.iH ;its tme and complete state : (a) yetj, i air^- 

hnii ')Ui*-^'j hwhini:ijp th/jL J-Tii *r/jjj. iH 1.'i'>r>7i OTt 
prenend, that the ffjrotod of construction in those 

cases was> or must be presumed t(f have been, the 

intent that the limuauon to tpe heirs should have 

the enect ihere attnbut^d to it : for the absence of 
rvH{!»;^ Mili.'v;^ ji-rn .'?>r;,p «uii| /«1ik)."?si "'I viito -^ it^ 
an restate m the ancestor could nop vgiy the in- 
trinsic meaning of the .words ^^ heirs of the Do3y/* 
whose; force /^ is .constituted by the sense . they 
b^iur." It could not warrant a .construction contrary 
to.th^ import of the limitation t6 the heirs, whicb. 
ther0fore> when associated with an, estate * in the 
ancestqr/but disconnected, in point of limitation, 
frojn tKat estate, must per se express the same in- 
tent, though the rule of law will not {>ermit such 
intent^ so circumstanced^ to take effect. 

."'-■•'. ' ■ ' ■:'..■ 

9 . ' ' ■ ■ •■'.■' , 

Modes of succession prescribed and regulated by 
the law pf tbe land, and which the will of the in- 
^dividual cannot alter or control, are.cleaxly not pro- 
per infects of express detailed limitation . The ideas 
which they include are annexed by law to certain 
quantities of .interest; and when , those quantities 

■^uu^ 'i- '.-•'■■■ ■" •"='"' -W'u?!:' S' ^-^i-^'.'' Tv>*^i ^^^ 

01 interest are given, all the legal incident of 
transmission, ahenation, &c. follow. So when after 
ihe life ! estate 6r AVa distinct inheritance ia limited 
to the heirs of his body, the htnitation imports that 
quantity of estate to which.the law has apprQpnsd;ed 
the mixed species oi purchase and descent in 

»^ - . ' >'!i "t nfHj'snaiil ^i\\ iltiV 

» •' .,: . • j» >v. Nj > )^'|b 6 ^blJa'/* 



SECT. VI. J UPON THE RULE IN SHELLEY 8 CASE. 5b77 

^iiUdi-'-on m'', I 'IhiIj/^ II. r^'; fi^ oil: lu l»'0(i'r):. 

(juesiion f and it is difficult to .say by what means 
the intent to ffive lustihat quantity of estate, and 
no more, can be rendered clearer or stronger. 
The. mode, of takinff.in question is. acunittea to be 
a compound of purchase and descent,. and. what- 
ever may be taken by purchase may be the subiect 
of ?in oriffinal gift. , 

'if he cases of an equitable ^freehold, ajid legal 
remainder^ are supposed to prove nothing as to 
the legiality of the construction of. a ^tuz^r de- 
scent virhere both estates are legal. But if in 
those cases the construction was admitted because 
there vras no objection to it pn feudal principles;, 
as the lord would not have been deprived ' of the 
fruits of ! his tenure, iior the fee put in abeyance, 
tbey seem to prove that the construction is rejected 
in other cases on the ground of it» militating 
against' those feudal principles, on the ground of 
that feudal policy on which the' rule is supposed 

^io^e founded, and not on the ground of fiti inauf- 

III.*'. ' • • ■• • • ' ' ' » t'-'^* .' ' ' *}\ ■• 'i/i// 
ncient communication of the intention, w^ich but 

'^ for th eye feudal principles' would' be allowed to pre- 
v^il. They prove, that where the reason of the ru|e 

. does not interfere, the intent is strong enough to ov^r- 
cptne aH difficulties : and that rather than permit the 
intention to fai), the l^vv wfll call .fiction to its aid. 
Mr. Fea^V asks whether that very law, which, in 
cases where ttie heirs' ckn take only by purchase, 
for want of any. ^est^enn tb$' ancestor to connect 
with the limitation to the heirs, strains so far to- 
wards a descent as to support the analogy in sue- 



ihS ■ opiKioifes OF EMikkkT iilwYEilsr [sfecTr' vil 

ccssibh, and ca^ir' W'tHVough* tife^'^^sUii 'im^'^ 
Mrs, lirfd^i*^ tlife V^^^^xt 'ira dfes^afebir/4atiMot 
kv^fl tiself of iny e^^^ l)f fredhiiltt ik^ andi&ttiif 
i(y avoid thfe necessity for suc^ s^ fifelfidii^^a "6^6^ 
quivoc^y aVow a gehuiiife' ^ pfeifect ' desdeirf f{e) 
Button the dthier hAtid, may if hbff be aited^wfiSi 
ther thait laW^, which favoured pure desceirte sd 
highly, and whose policy was so hostile to a dis- 
cordant mixfui^e of purchase and deBcent/WdbM 
ever have endured such an amalgamation in aliy 
case^ much less haVe been astute/ as in Mindi^i- 
ville's ca^e^ to deVise a plausible prfetext fbr hitro* 
ducing so mischievous a novelty? Would thi*; 
jBctidn of a vested inheritance in the aneesfor Jib 
ineotisistent upon pridciple "^th Hie readity of tlie 
freehoM in him? By limiting the estateild^^ ifbl: 
the life of B.:, in trust for B.;, remainder to the hth^ 
of th^ body of B.^ or to A. for his life, rchoiidndei: 
to B. in fe*^ in trust for the heirs of the bddjr of ^.j, 
ii'is elfear that this mode of succession ini^ al\^j» 
b'e cireated.' 'Fbe question is; Whether^ if hd'poiMib 
vuie'a^'fi^able! tothe siAjtetwereinffrree^llktiiiaBb 
eonitruc^bix coiild' he adopted in the case of 'i^^- 
ial h^ UtiiiUitions to iHe andesior, and fl^ %^ 
ilik obtiSiik wh^re the liinitatibns arei bf i ffiffclf^^ 
qu^ty, or wh^e iia esttltd, or only a idbaifiS ^tio^- 
6stv iff mttiUid tb' the ahcekoi^ / ' TW<i&mm ^- 
peai' fa) bte atiy iourici fedioH ^ U'SMt^M^imt 
the quJsstioti never can' ^e'ms^Mt^'^im, 
tm the rale has ceasctd to gdvem the case, the 

(e) Feam. C- B> 1<^> 



s]E^T.j yi.] UPqM ;f^f fpj^ ,w shsuey's case. ^Td 

#<^i?WP 9^>)vhic^i 9^,,^^ftp^;affoi:4 such wlHtjpn, 
'^ Wh^t ba4 ^fn^'\if^,the,r\q<f,|iad. not bepnj|iid 
4w^, 7 i?r vnHnovjrn ;;7pHrhat .i»^ appears.;* If (such 
C9i;i,st^9tioji wi^pl^ li»? l^el^ i^adroij^ible^ ^hen the 
rale ii^qiiej^fjy tl;ie expi^essipn of a piincipja m]ip' 
ri^^t in thQ vpry natuce. of pur law of successiofi r 
jyr a4ini9!i(ible^ the rule ji? eUher a poi9itjiv,e orflJir 
nwic^y if) introduced for the purpoa^ of preivent^ 
jj^ frauds upou t^e teju^re^ or ' remedying so^ne 
pther partM:uIar mischief^ againat whiph no adequate 
pjroyinpn would otherwise have existed ; or a ^i^e 
9^dcio)utsly imposed for the narrow^ and apparently 
imaccountable/purpose of assigning to cei^ainJimi* 
tiitiop^ an operation contrary to their najLuralimr 
pwt/ unlaws that oiiteiratipn be nega^ved hy oth^ 
»pres&iionisu The last of th^e supppsitions stands 
c^Hidpd by its own absurdity; and wit|i l^^pect (9 
a^ XyfQ ibrmier^ if we adopt thftt ^bich ^a^iiimes 
t^e f;3Uf teBC^ of a fuA^mental principle of If^^^ 
j»^4ipy deqidedly hp^tUe to the disiinjuQUi of 4he ,fwp 
ii^iitatio^s^— why^ it jn9y be asked^,JI|gj9 aJljthiebil^ 
4emes# of Judicial xepi;oach beien poured ,q^ sqld^ 
i|p/Q^ 4he njile laid down in Sbjetfey'e m^^f Why 
h^it -beea .deoiiawaQed ^f^^hei (ungle.icppedimen^ ,to 
jft^libwaj .can«llr^c^ipn qf tl^e .devjise^ fladjo^t uipifiie- 
jjf91i^ily 8u^ise4 to be a mere.sisau]ppl;lqn ofxoiui- 
j|^ jva^i^um^nt?; Why h^v^ so ipaiaiytficmbatants 
jl|||teifftd^tfe?rfl^rena> ^ essayed their utn}Q»tAtrQi\gth 
||l|^;^ll^ 9^ 'J^his il^BPpsiU^ 

(/) Prest. Est. 297. 



8iti bad Ji riaidvf moii noaesi has bntioi-g yi^V adj e! 

^^;i1''4h'd-'^illk^ yfbm'iu^ t>Hgiii«tfy>WritteftV Hfe 
^^fl^sf M^r e^ibul^tya' to ^6o^<;y a jotf'fdea'^ 
tlb^ VM'Mitit'SM&iyii^goF^e rul6; HfoA «vefi 
ifri mpre " elkboralie 'dUsdussion of >• Mr.' ■ Feartie. 
'*'TSe'klei;b|>yer*es this 'writer (tt) ) is of pbsltftfe 
ihstitutioh/aitd liiy this circumstance 6f<p^culiarity 
and \Briancef from rules cf construetiori. Ii^teid 
of seeking the iiitetifidn of the parties^ an^'tismiiig 
£1 it^ 'accbtnplishmenti it interferes in s6Aie> at lettfi^ 
if not m Afl/caiSes, with the ()resumaMei a(iid>'^3ii 
mliny iAstkttciefi^.^ihe expreiis intention. Ifi Itelirci^ 
piSject'^e^^^^^^^ 
JMe^aV^s/^i'l^^^^ cfearthatthte c««i*f 

ViW'W tBi^U' yf^^g'^rawr Withbirt *i^ (drAaH. 

limitation to support contingent reraainders^st^neMtlie 
heirs should take distinctly from their ancestor) to 

of the hody) as words of limitation^ that is^ as com- 

(a) Prest. tsi. 2^K ' (bylV 4sS\ 



so far from negativing the application of th|^j,^Qi^ 
is the very ground and reason from which it had its 

m^'m i^bi<* tt»§J^^ipjwe y4,j«^ jp^ljj- 

4h«9^ !»fi<»Jf<vbjf^e»i5^ta%t^4<>J?fft^^ftHW 
.]||}it«i.tO;lHp«ff8Qp v^Yf)¥>'^^W^^M(^^h)^ 
.i» l»ot t^ir W9^«bwr.j ijpR f:^i^^,,yfy^^^^zf^j 
Aioik, )i9m^^U^\(y B«rcJ|^9^ f(gn}h|i^^thej^,V[,9nW 

itakft »epftfaAe, WM*»4w|iiH*^t9fgS ^o^SfJf ^^wM.f 
mixed light-. in.%rjghtji»W(A.<»piJ.qf,lj^.e^}Ji)r j^^^- 

fined; 'by,*/ 9t(fl(2a|>^.4no<2<^. descent,, a descent j9«f 
£^piiuim'd<m^' under the statfite of intails :" he adds, 

" wb)9n a, gift to heirs of, the hiQdjf^ taken 8epajrajl;e]y. 
Iwoukliconfe^ aja intc^r^st of iJm nf^wrpj, tl^ejj^ the jrule 
;wiBi^)ply.to.ftgiftop#p<K5tej4,,witjlj,fl[n.f!^t^te;o!ff^^ 
,h«14 m Ut« aujcestor: Tbifi position »^^s to j^e ffx> 
}(fle^j( WMntwnable, that every, case #fth^^^d<^ 
'^ptjboni nece«sar% invites the apjpUqatipri, .of Jhe 
HmW - 1 / 5u!t. tfe(?: studept should j^a^^^jj^f^j^ijccinct 

8«f-ite«fp«n,.,f|n4,%..(^l?^t3^,;9f^i;gj.^o^^^^ 

ol (10J833IIXS liaiO moil /hKii'^fb h,/. , »,fo,,:.;: ^,;.„f 
Mial^ ittwW ^M9ij« w,fqjftftft9?, tp *e f^^ navies 

-mo3 «iJ ^•'f ,)i{/{j .uortBiimfrio . .la >• , ■ ",ri.,.;' >i • , 
gj^ Prest. Est. Ml. (jf) St^ro, Sect. IV. 
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other writers, whose works, however r^sjpejcta^l^^^^A 

l^jfcs4aui^]D|i<; ^ ^^^4J SihU^i .^iist}<?e T^^mot, ia . the case of Roe 
4fiJ>QA¥Hf^^' 9.mW9 .CJ^/r4f,: S^ct. ,Vn.] i^amely, that where, a 
ifi^V^Vb *W^4«PfVtica>lftf , , iMid aUa a general iiiteiit, y^h^ aif 
iMo^B^Bi^Bti^ijM^^eacli i^bfir,^^ fiwral int^t infill he ^gtftWlifb^ 
^ 4Pid>t^ ^particokuraoef (U^r^gf^de4• <X3q aU the cases iif ))^ 
tlie is4e has JNsen applied, tjierje was, a. demise to Af % ,U% w^tji 
^MsullM^iquent devise to^ the heirs general or special or jssue.of 
Al7 and the testator had a particular intent to give an estate for 
Gfeoolj to A.9 and a general intent to gire estot^ to all the dc^ 
Mftndantspf A. If the will were eonstn]e4 according to thie 
pMR^icnkr hstent, the -fyst devisee wottL4>^fcake m estate for Kle 
9ttl|^aiid i^ewofds^heirs^'oor^heiaiof th^ho479' or ^issne/mn^t 
operate as wordaiof pny^chaae." 6,Cruis, Di^, 39^. — ^^Mr. Cruise 
liiinks it an objection to this last construction, that the remainder 
to the heirs general would not embrace the whole line of heirs, 
(suprOy 240.) and that though the remainder to the heirs special 
ironld takeinidl the iieirs of that denominatfon, yet if thedevtfioe 
h9d several sens, the first would teike aA estate tai^ but non^^f 
the other sons would take vested estates, whilst the eldest or anj 
issue of his body were in existence. But, if intentipn were the 
*^ pole-star," that construction must surely be the best which gives 
effect to the whole intention, as expressed in the will. N«w it 
>aamot1)e disputed that the intention is to give a parlkidflr,>«i- 
^te of freehold only to the first iaksa^ iond ji dietinot mviabiMr 
ef kihentaiiGe to his heirs ; and can 4hen3 be a jAubit that this 
intention would be most effectually, consulted by permitting the 
heirs to take originally in their own right, to such an extent, and 
with such transmissible qualities, as the remainder to them might 
legally operate? Whence is this general intention collected ? 
'Fvotk the IrmitsAion to the ^irsi The icttention of ttettSmit- 
ation is commensurate only with its legal operation. But if it 
expressed an intention more comprehensive than, its l€^al im* 



^tt, coniiAeteA as k'd&tb&dE'liyeMiittti^ <M #Hlt '^iitiicij^l^) of 
construction' cBSi it be c^t^nd^diliatrit itiali'iloj 1M/ iAdWl^4» 
give effect to that Ifitentibti so {ki* as^y liw it nia^, M¥>tk(t ^M 
two limitations shall be kftit'tOgMfher io^ified^ittacGdrof^very 
intelition apparent oil the fAte otihe^d^i/he}' H^^th« siip^^osed 
objection that none of the dther som tovSA take neiied'JMBitM 
Mould )ie removed by causing' all the issiie to take by 4m Mi 
'from the ancestor is ntft very bbViouS.' It seemJ ittpMstbfe^ i0 
ebosider the rule as referable to the principle here stated; M^. 
Cruise adds, that if the f^msiffd^rxntf detised td the Usueot 
A., the estate would vest in all his children, 'as jo^t tenants fc/t 
life, and tenants in common of the inheritance, [wlChmit Silj^eiw 
aflded #ords of limitattion in tail] referring t6 Roe tr« GreH^ 
whidi does not appear to warrant any such position. 
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D(h oi vino oiil lol 9iBJ«!5 nB yyi^ oi noijf.KKtni ^ilj *io 
nokhsh vfifi ^o noefjsi lo bamnii sill feOeiK^iq/g* 

*\.9JU83i ^' ",vbod c^l^i^T/si^V'^riw'''' ''^^'*^^'^^ ^''>^'^ ^"^^ 

t 1 r. SECTION VII. ^ t f V. <» .^^^ »» 

10 bnooT" JXiul 197'jiBim ):/j ,r. n'^:ui ; ,rno?. 
(y <Ae Nature and Tendency of the modern Doc- 

• The phrase " general intenti&n" has beei> em- 
^dj^' Bf diS^i'eht 'jSiidges and WH'ters; in such 
^^tti^ire' attU'di^^d^e s^^^^^ thai it se^toi'W* fife R 
^ht^se of aiihdst titilVersal significafion. li'is 
'teiffii^irifes lifeed'to expriess the ihtenti^^n ' ra^t tTB^ 
^sfeate ^4ll iidt gb over to (hose iti remiinrfer) Inil 
^lij^lff ^fi^^ffadyfiidte ifefliite bf issue, or li^i^^t 




in Shelley's case, the comprehensive "scoiiebia 








tates in contravention of the rule against per- 
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petuities ; (c) 'sometimeis it occur? in speaking even t 
of the intention to give an estate for life only to the 
first devisee ;.{d) and^. lastly^ in its largest sensed it. 
expresses the ground or reason of any decision: 
upon a devise/ involving the construction or effect- 
of such words as ^^^^h^rs^of^Jiy^body/' 'Mssue/'. 
'^ sons/' '' children/' &c. wnatever that ground or 
reason may happen to be. (e)^ 

The docttine of gehek^!nterifidii/a^ Understood 
in, the first of the above senses^ will form the prin*; 
cipal subject of enquiry in the present Section. 

, It is scarcely/possible to fjmxx^^ l^ny definiti^ivo^ 
dciscrijption of the dpctrine, applicable to the gc^ 
variety of circumstances under which it has been 
ju(}icifJJly ap{]iied : but, in order tM the ref(4€tr. m9y 
enter upi^ the inqiuiry with poin^tbingilik^.T^.dlil- 
llnct pirecpnception of the subje^st^ an attenipt wjP 
b(^ mfide to sketch its gen^eraLoutUnos, '^Mfrf* ^^ 
oniv b|^ 611^4 up by tix^ ext(?nde4 disfiWsijBn ^^i^^ 
<^Hed_.ca8.^Si . , , ' ,. .. /.,'l'jri'^ m 

A. for life) and intrpduc^s ,,f^b ulterior, di^fi^^ 
^^''^^l^rM^i%9'^^W% ^^^ 9lmH 9l t^^ 

. (c) St^rii, l\4.n.h. 3 Bro. P. C, ^1b. 5 Ves. 390. 



li^iliiMg ai^MsiMtfesftll siiidbSasUe, oc;^Uh^ ^ksl 

wrt» imttl ittiedMppBiiiil^of/^^^ 

ofilli^iitofe dMUeoipkied;^) is whteb ttld&e. 4ll«itf%t^ 

the courts imply an inteii<Wtti4or^boiibfit:t^ im^tc, 
to the full extent of exhausting the issue or line 
<^/:iaiaeiidMerife6dj pfaobunding <Aa£ • to he l|ie 
pMMKHitit; or- iguMtmli iidxiBtion) iik< respect /qC . 
whicktthtt«ex|)lr6Mi'in*fi]tidi\ to. giver the tija^tUk^ 
a festricted inteffeat:, andithe intentioOi eith^ir ($Xt 
pceiitd or impliied^ to >gi¥€ estates: tn ^reaiaindei? to^> 
hjniisBuit at ^pttfcba«er6y . con«tMute the McpiuJffrjr/ 
of v^iAkular^.iBteiiimx.: These int«|tio99 b^iiig 
doitffiitiLracompa^ c^ JM^x; 

¥9Uj«ot|ieimsti A! limitation^ either -expreM orln^i 
plitd/iP the^ hmra. ofi tih«t body>- op israer itide&iitelj^ > 
o^4b^ (deftiM^ for Kfe^ t^ <@xtBt as an iiidepen4?nt^f » 
r«tMft)le«3>v«adi**he i!iiies^ of const^ fi^rb^Af 

the wbiiig'>byiitii|]li^aiion of estates ; by iHMr^bfM^ 

to the issue as objects specially designated (i. e. 
to» fin9t and oth^r sons in^ liiil> vefbaiiider t& diui^h- 
ters>^4&«., or to all the tiliitAr^R^ in ti^I, Witti'^cMcis 
rerpmideDS^ &c.) the courts, oft the principle of i^- 
«^jc%fting the testators general or paramoun^^-^ 

ations (L e. i^iotetAy the ^xpteasiesti^ jfiwilif%i»i^ 
the^eix^esd vemiiittdei^i to^tbe ehild#ei^ >doiHi)^e)^ 
even though «uch r^^Wiihdi^i^ mr€ tipSiAe^^e^^ 



gdiielbcfrXUifisistiititl^ffHlli Mm glkntarai wtaalicMii^ ; 

idi^ue' described r'tlie>liiw«tv9lifiu[ifc|srfiiuj^(i^ 
ftfgt'tak^r 'wiH siiflR^r' ai vefaoiafliyv «iMb defmtoiOifej 
gdevrerat ^ intention dws > >effibctuaiM ^ at^tfaei ddkptaralft t 
of the partibiiIfirinMiitMhi.'i H m^ /)<iitif ^^.uij.n mU 






'f' 



■' -^-^ • ^* !'.: {!-'•; ((/•» '«. t, *»1/-> Wiil *)iU Oi 



Thvd in the €lise of -a* devise io^ Al fer'thdi^eriil ^ 
onlyof his* lif^^ and aftei! Uis-fkeeaflej WbiftiiM^f 
as tenants in caimnon/butiii case he thouM dib^^ 
\fithoM leaving i^ue/ then^ after iii»>*deGM9e> 
ovep; (/) and of a deriseto A. during lAietem 
of hii9 natural life^ and after iiis decease^ to and ' 
amongst hin mtie, and in deftrakof Msae over;^ (g) 
witlk)nt wordB to pasg more ihan life e«taies't» the ' 
issue taking as purchasers ; (h) tke courts iMve 
cdHsidered that the testatoi^ used the iif^rd ' ^' isstm«^ i 
in t)ie gift ad a substituted termfor diMi}rdn;*(bttt » 
t^t 'be also intended the lamitaifon orev tD< taiw : 
eSed otily tipori mt indefinite IffnlureJ o£ iMM ofli 

'4if) J)pe:t^. Cooper, iSi^r^fi^-ii <;[ ■" r^.'/ L:, . i^/ I't u,l 

(A)^ In D^ t?. Appliq, the devise was of the testator's " free- 
hold estates at A.:*' but it was then questionable whether the 
wo^A ^^'&at^,^';^pied Vitii'iertis of tocaflty, tdilld-Wttket'' 
as ^4^6ril^tfe 'Uih\ of ^h« 'sdi^e^Jt miAikftj • ^rf' the ' iiiier^^' i 
mn^ksktkh AMit .dbdk^d ^iKf;B|dr9on^ sli Ykheri^ Supra, IM^-tHii 
SwitSpfiY«>eop.i ftBfl<.%l%«>Th?re)tlifftiQaa6^Hpoii jthe^rffact^^jd) 



iK^cmmeiir mmibal ^lutn* ^^g» 






A.^ iviio^ in OTder to effectnaie tbot intimtim^ hM 
beto lield to take an ininiediate estate tafl^ in e^i^ 
duiion bf thiei expi^ite limitations to the chfldi'eii. 
So wliefe the devise, was to A. forlife^ and no 
Idbg^^ fi^d after hia decease to such son as he 
lilitftMzbsBtite, without words of inheritance^ and for 
dteshdit-oCsiic^issue^ oTer ; ({) or to A.^ and after his 
deaA^ to his first and other sons^ without words of 
itdieritance/ and in de&idt of nialeissue^ over, {k) 
^ sioiSar construction has prevailed. In these 
iiBAes, the Express limitations to the issue might> it 
£i conceived^ have been preserved^ by implying* a 
limitation to the heirs of the body of the first 
faker^ iq remainder after those limitations. 

But there is another class of cases^ not falling 
within the terms of the above description^ in whi^ch, 
liptwithstanding that the Court have considered 
tibe devise as importing a gift to A. for life^ with 
iremainder to his children as purchasers^ under the 
description of '^ heirs of the body'* or /^ issue/' 
-and notwithstftnding that there were technical 
vrords of limitation in fee^ (I) or other words clearly 



££fl). RthHMHn 9. Htdu, 1 Burr. SB. Infra. Tbe w^^ «»» 
tate" «M sttfici^t to give the fee to tbe aotii \iiQAm ^Imfi^i 
quDstaiice pawed without much notice^ and jui Sir J[^«l||^. 
had decided that the son would take for life onlj. this case mr . 
be classed, as regards the doctrine in questi<N^ with tioiMi la^ 
whidi particular limitations to the issue, carrying leas &iinWt 
iolwiilMce, faav e been aacriioed io the general inft^ifiilt;^^^^ 

(^) Wight V. Leigh, 15 ¥«*. 4M. J#*tf. : .^^ - '^^9mu 

(0 Frank v. Stoyen, tujpru, ittr 
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tji^t deyisM, In t^?^^ 

toiiioHld and ^e^ist ^^e. e$p^ej^|igi j ff ^ / #4 »» 
first taker, ,aaft to ,hip ^91^^ mi -^k^ *»» 
general, into a gift, ^ th,e, fifpt t^^rj/iq^,^*^ I«fi5| 
special, «o as to let in tjie. uU(5a9^4^y|spe,iflR9ft:^% 
ijQdefinite failure of bis jis^ui^^, ij[^8.t^l|4;^ r^^fecxjllg^ 
the words '' in default of. m^pf' .tP ^ie!isi|Up,l»efif)E«j 
iipecified, and construing the. Mnutatipo qv^.ff^^ 
concurrent or alternative, coatingent reqt^ndei: ^. 
take effect only if the limitation to such specified 
objects should not happen to, vest- . ; . - \ :i 



* • 



; The doctrine of general and particular ipten-« 
tion has been incidentally touched upon in t]^e 
course of the preceding sheets. As it ha^ fQU^^. 
its way into most of the cases on which w^ h^e 
een commenting^^and is wrapt in spme^ dj^^^^ 
arkness and mystery, it must not be aUaw^L.tQL 
pass without a stnct examination which may tend 
p«ri^p»4a«throsr %ht upte te i^ai mMiM^ i^ 
pfopc^ ^b^acts^ and ti* WstH^in' i^ vHllifn - r««6i«^^ 
iflfte HikJti ''whicr xlV' svlcM tfrideiined aoctfmer 
are apt U) overleap. There ^ existed long jpnort(j^ 

primaiy ^fl^afw U fti iltleftl i»^^iM»JMrii«ii»t ; A mU u 
prevail against a i|id)4»diiiftCe itiunatibrial 



(m) Doe o. Smith, stiprd. d6. 
U 
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but this principle was applied in cenforrnity t0 tbl^ 
mslxim ut res magi» valeat quam peteM, (m) and 
had never h^ta used as an unsparing engine of de- 
gtrdctioti. The certificate (n) of the judges of the 
Court of King*^8 Bench in the above case was un- 
derstood solemnly to propound the doctrine in 
qii€fstioti as a rule of construction in devises^ 
though neither the terms in which it was there 
laid down^ nor its supposed application to the cir-^ 
tumstances of that particular case^ conveyed any 
definite idea of its nature ; but sticdeeding judges 
were left^ at full liberty to interpret it in a more or 
less extensive senise^ according to. their different 
bent of genius, and course of education, (o) As 
other rules and principles of a more rig-id and de- 
terminate character, which claimed only the humble 
merit of fixing the construction of express dis- 
positions made by the testator, sunk into neglect, 
the doctrine in question grew up and flourished, 
till it seems to have attained its full vigour aad 
maturity uiid^r the auspices of Lord Kenyon. But 

(iw) Plowd. Com. 344. And see Roe »• Archbishop of York, 
Ea^t. 86. . 

(«) " We are of opinion that upon the true construction of the 
will of the testator George Robinson, Lancelot Hick9 therein aaid*- 
^must, by necess^ary implication, to effectuate the manifest gfiKTr 
nl intent of the testator^ be construed to take an estate in ta3 
ttftle , be and . the! heirs male of his body taking ^he nai^e of 
Rpbinson, notwithstanding the express e$tate devised to the saia 
Lancelot Hicks, for his life^ and no longer/' And, it should be 
added, the express devise to his son. See 2 Bligh. 32. n. 

(o) Supra^ 73. n.c 
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k» {Nreraleilce in some of tiie decisioofi of th€ 
Court of King's Bench while his Lordship pre* 
sided there^ and in subsequent determinations^ has 
been noticed with marked disapprobation by a 
great legal authority of the present day ^ as tend* 
ing^ under the pretext of consulting the geiusrai 
intent, to disappoiat every intention which the tea^ 
tator ever had; and it will probably be s^Ued 
more ijparingly to future cases, where its admission 
to the extent in which it was laid down by Lord 
Kenyon would operate the destruction, not only of 
an express limitation to the first taker, but of ext 
press limitations to his issue as purchasers. 

As Lord Kenyon appears to have professed him^ 
self the champion of this doctrine, and to have 
taken extraordinary pains to exhibit the great case 
of Robinson v. Robinson, or Robinson v. H%tkB,{p) 
in .wha/t he conceived to be its true light, it is 'fit 
that hi» Lordship's statement of the prine^)le, as 
extracted frcHn the Reports of his' Judgments 
should be submitted to the reader. 



I . 



/^Robinson v. Robinson (observed Lord Ken- 
yon,) (q)' was sifted and considered more than 
any- preceding easei That case was agitated £[»- 
tieitly half a e^titury. It first came ori in Sir J. 
^ekyll's time, and was not decided until after Lord 
If i|.ji^\Yicke badleft the profession ; and though the 

(p) Infra, 303. {q) 8 T. R. 9, 

u2 



ifiUer enterlmned some, mubts during' its discus^on 

iioiilf/ .aiG'.^h'O ,'N; J...'.j . i ■ !.,,;?/ ,i.;-..W. loind 
la, the Houae of Lords, he concurred in the un- 
-■.[.■ iROtn-yi- .-nil iMiy.i Ji-i'- ■• '.\ (■'••■•<■ -ii it. f^-fitL 
animous (minton of J.he judges deuvered by l^tH 

Chief Baton I^pirfcer. ' liy that case mt? posUion 

tt}as clearly eatablished, 'thai in the. construction ot 

a w^ we must first took to the general tmentt^n, 

and give effect to that ; am, if there be 'a secoTMary 

intention which interferes with it, we are to REr 

COSCILE THS WHOLE AS FAR AS WE CAS, but at all 

,€vents to give effect to the getferal intention." On 
another occasion (j) Lord Kenyon said, "the re- 
sult of the cases is that the Court is to put such a 
construction on the whole of the will as will best 
effectuate the jgeneral intention of the devisor, 
contrary to one (r) of the limitations, if a different 
construction would defeat the general intent." And 
in a later case, (s) his Lordship enforced ihe 
same principle. " It has been the settled doctrine 
flf Westminster Hall for the \asiforty or Ji fly years, 
that there may be a general and a particular in- 
tent in a will, and that the latter must''givc!'\^. 
vfhep the former cannot otherwise he car'ri^il'mxo 
effeci?' I remember that point mucli disciissea in 
thie case of Jlobinson v. Robinson. 'I''heftV(lf"U 
argued the' first fime "before a very gii^'K^fer, 
Sir Dudley Ryder, who then presided in this Court. 

A 'second ailment was directed':" iJiit^fi'^aied 
•y' ■ ■ - : •.;[ /m r. ■ ■^■r.<:\\iib bnuo'l 

.;,(?) 4 T.R. 88. ,,.:., ,^ J ^,,,j ,,j 1^3^ 

(r) This word one n printed in italics in the report, so that 
'^dUlftliWsitTair«all^iHedhy Lord'Kehvdni' i>> hiiA {%) 

■ ■-i t::^- fiV/S («> 
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was , afterward&i returned upon the ffreatest de- 
liberation^ is in print. Nothing could pe more 



I 

positive than the words of the willin that case to 
shew a particular intent that the first taker should 
take an estate for life^ ^nd no lonffer. it) But there 
was a general intent apparent^ which could not 
be effected but by giving him an estate taH and 
oi) that the decision was founded. The case was 
carried up to the House of Lords while Lord 
Hardwicke sat there, and was much considered 
}}y him ; and questions were put to the judges 
upon, it framed by him in every possible shape ; 
and Lord Chief Baron Parker, who is known to 
have been a very strict lawyer, delivered their opi- 
nions agreeing with the judgment of this Court 
The same question came on a£:ain to be con- 
sidered . in Roe d. Dodson v. Grew (u) in the 
Court of Common Pleas: and was there much 
canvassed, and underwent the same determination. 
Then came .on the case of Doe d. Caiidler v. 
Smith. (x\ in which I thought I could not make the 
.matteiT nv)re clear than by reading the words ^pf 
jl^Q^d, pbi^f Justice Wilrnqt in pod^qn xj. Grew." 

found themselves on this rule of construction^ ap- 
pear to pay but little regard to that ^ah^ of Hhe 

(0 And (it sl>pia^J}ej[^i^^e4J <^. hia .^oif.^h^nJdJtuJ^^ .;ui 
persona designata* * r , y 

(») 2 Wils, 323. Infra. (x) Supra^ 06. 
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rule which enjoins us to ^'reconcile the whole as 
ftir as we can/' and which prohibits the subversion 
of more than ime limitation. 

If it can be satisfactorily shewn (as I think it 
mayj-r-l. That this doctrine^ as laid down and ap- 
plied by Lord Kenyon^ and occasionally by later 
judges, is absurd and mischievous. II. That no 
such doctrine is fairly deducible from those cases, 
which are commonly referred to as its principal, if 
not its original, sources. III. 'That principles of 
construction irreconcileable with this doctrine are 
established by other cases, whose authority has never 
teen impeached. IV. That the doctrine has been 
abandoned by some of its own advocates, and re- 
jected by the courts in several of the modern deci- 
sions. And, V. That it has been condemned by 
some of the highest legal authorities of the pre- 
sent day; — ^th en' it would seem to follow that it 
cannot be considered as a rule of construction 
**^eleariy established/' 

1. The conclusion to be 4rawR fro^p the cer- 
tificate of the judges in R^bin^n v. Hicks, and 
from the cases which have proceeded upon the 
principle so '^anxiously inserted" («*) in that certifi- 
cate, is (to adopt the words of Mr. Cox (oc) ) '' th4t 
no general rule is laid down ija the construction of 
words of this kind, but that courts, both of Iftjv 



• J 



(w) 1 Cox'b P. Wms. 542. («) Poe z?. HaUef , infru. 
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mid e^ity, <:oopider the raising estates by impli- 
x^ation^ as depending upon such implication being 
necessaiy to effectuate the general manifest inten- 
tion of the testator ;" — ^witliout furnishing any 
definite prindples to assist us in collecting that 
general manifest intention^ or in deciding whether 
any and what implication is necessary to effect it ; 
but resigning the whole '' to that power" which a 
distinguished writer (0c) has justly characterized as 
^^ most dangerous and most tremendous ;'" — the 
discretion of the Judge. 

The very end and object of law is to prevent 

(ae) Sir W. Jones' Law of Bailments^ 3 £d. 35. This writer, 
when he h aboat to controTert the opinion of Lord Holt, in- 
troduces that great Judge in these terms : — ^' Sir John Holt, 
whom every Englishman should menticm with respect, and from 
whom no Engli^ lawyer should ventiA« to dissent, without ex« 
trenve difhdesiee, 6i;c." lb, 35. The author then proceeds to assign 
^ood reasons lor his dissent. He does not think it enough to apply 
the epithets '' old" and " strait-laced" to the opinions of grave 
and learned men. SuprUy 83. Another passage in this work is so 
apposite to some of the doctrines discussed in the preceding 
sheets that I am tempted to quote it. '' Nothing, said Mr. 
Justice Powell emphatically, iskw, that is not're^son, 2 Lord 
Ray. 9 111.'; a maxioiiii theel^yeiQcellenl^ but in prActica dauger- 

«aiis,ias many rules, true in the abstract, are falsct^n the copcre^^ ; 

. ffltr^ Jtince the reason of Titius may^ and frequently does, differ 

. from the reason of Septimius, no man, who is not a lawyer, would 
ever know how to act; and no man, who is a lawyer, would in 
many instances know what to advise^ unless courts were botlAd 

' f)y aiMM^ICy, as^nly as th« i^sgf^ deities were supposed Ikt^ 
bound by the decrees of fftte«" A* 60. 






ii»Bt^e of ihufaii^dr- md th& prkfe <i( im^B^. 
SBhe rkHl^ of BiigjbTid in painlcukr is "said ^tb d^ 
Ji^hliii ddrtahityi' afid admits 'hot- of any prop^yi- 
^tion so uifi'boutided a^ that Vihith the docfiiitijb 
ia question aims to establish. ' The proposi^n 
amounts in effect to a legal recognition of the 
utmost latitude of discretionary interpretation. 

Of necessary implication^ indeed^ of that degree of 
jiioral certainty which is required to disinherit*an 
|ieir at law^ the books enable us to form some prc^- 
ciseinotion : — ^biit what constitutes that inanifestatioh 
of general intention which affords ground fw on 
Bnplltmtion ^ subversive of the particuliu^ - ^ijq^ss 
jdii^sitidii&r contained in the will ? We ttiiktr4b 
riulfisiitcfis towards certainty when we are tdld that 
itxi^iJkhib rbaaiii, the pammount^ the rulings int^htioii. 
.^fi^atnt that^two intentions are apparent dH'the^fiSCte 
j€£)tiieudeitfis6 ; that (for example) there ds' aiKen* 
^pcies^i^mtent tO' make the first taker tenant ^r'^life^ 
ilind to ednstitute his children pureha«er6,r.wi<S¥dQt 
iwords/ito pasi? the inhi^ita^ce to them^^^an^lhatt 
tb^e is alsQ a manifest intent that the ei^tdi^Bidl 
go to another on failure^ and nbt till faiku^ ^llie 
jidsaemale of the first devisee ;«^ in what ¥ei{^tli1s 
^1^ latter intention more gen^ei^i thttl l9i^f(U*^ei*, 
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^^ th§ ' to^tetor? if *|he . knaiteu had* b^eor ' iiidj 
,exfda»Aed to tJ^: testator> »ndibe Jiad beea «$ifed 
toiwhichi;of these iBteotrnia^iSu^fMiiig that 6tie 
ipjiMt necessarily be rejejct^d^. he; woidd vrsek the 
preference to be given, Mfithout stating: to. him 
mwe af the legal consequences of his aligning 
the preference to what is called the. geoei!alinr 
tention than that the first devisee /would 4ake;;a 
larger estate than for his life, and his children no 
.estates by purchase, it seems as reasosable to^fiup- 
,pos^ that he would have answered, — ^^ I mean those 
limitations to stand ^ at all events,' whatevec may 
.became of the inheritance, and of the issue .not es^ 
(pressly provided for ; I do not intend the first de- 
^vrn^p onejot more, nor the second one jot iesB^ 
itJiaii'I'havebere given ;" as to assume that he^must 
jbave^ said^-r^^ I mean to transmit the inhevitaiice 
tit^Mall the issue of the first taker; and: (bou^bi 
bate Emitted to provide for this, object^ .diidibavJb 
-anxiously provided for other olgects^:iiiitonflistdiit 
with it, yet I wish to be understood as 'bavihig^saifl 
iP^otiliing more than that such an estate ab«dl ^sttidl 
leiteats' be raised as, will comprehend all the issue 
!!^' the ; first devisee." But supposing him iotitt- 
;:»€8itte jin favour of the general intention^ that iii- 
.^)tnj;|ioa would, most probabLy be counteteoted^by 
p^^^^s^tatement of the consequences ; thai iwedU 
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4aw from ibe ofiiy legal mode of effectuatiRg that 
intention .'--^by r^reseoting to him that the Ifarat 
devisee yponld take an estate tail^ which^ though 
it might amase'tbe issue with a chance of ibuc- 
^ession^ would put them, and the reiiia!kidei^meii>^ 
ia the imm^diat^ power of the first device, «f¥<l 
^enable him to appropriate the whole of th<e tes^ 
iator's bounty to himself. But admitttng it to ht 
In th^ highest degree probable <^at the testator 
would wish the general intention to prevail at ftH 
events, 9till we should not be warranted in saeti^ 
ficietng*, on any conj ectual groonds, (y) the cx^ 
press to the implied ^ft. Nor is the whole ibrce 
of the objection to Lord Kenyon's doctrine yot 
spent. Assuming the paramount intention to be este- 
Uishedbeyond a doubt, — ^is the construction which 
subverts both the express intents the result of a 
i»ece«sary impKcation ? Might not a limitation to 
the heirs of the body of the first taker, in rth 
Inainder after the express limitations to the hMM^ 



(^) "But if the issue cannot take as purchasers, they can onl j 
tafkebythe estates being transmisMble, for which purjpose'ihfe 
SQko^ster hIo^ take a ile6ce«dil)le eitale ; widy 111 ijhtis tackin^liilfe 
IMiffticular iatent give way to the manifest general tatent^ cowrls 
«f justice do no more than the testator himself wooXi pr^opf^fff 
have done^ had he been apprised that his general purpose re- 
quired him to give up his particular Intent. But, in collecting 
t3ie general purpose of the testator, the particular intent is 
tflwtfy* * regarded ; tmd ff -ttke i>ne can receive effect without pre- 
|«diee t* ibe lother, it is xaertflSnly the duty ^ courts lof juitioe 
ftoaJtow it to prawil." 2 Fmk. £q. 5 £d. ^. n, 



ren be implied^ which' would attain the end pro* 
{!>Med> without excluding those Itmitatione ? 

To isxhibit a faithfvd delineation of the doctrine; 
wioithei: feature still remains tQ, be loore ^9^g^ 
^ottcbed. In some of the cai^es to !wbicb< tbe doc- 
trine bus been apjdied, implication, in tbe fqrppjQi: 
sense txf that terai^ was not oidy uwMQ^^vy^ hift 
-drnpomUe. Iisofdication supposes a cdiasm tm v^i- 
caney to be suf^liedytbe ooiission of some coDK^^ct- 
mg' Imk in the chain of limiiMiiom : but wlM^re 
there are express limitations^ which ^peak aoQ- 
berent and perfect sense^ and exhaust tbe wl|<^ 
inheritance^ all implication is ^secluded. Tbus in 
Doe V. Smith (^)tbe devise was to A. and th^ 
heirs of her body ^br ener, as. tenants in cain«ion^ 
^ith a limitation over in case of A/s death be- 
fore twenty ^9ne> or without leaving issue; and 
in: Frank v. Stoven^ the de¥ise was to A. for life^ 
remainder to the issue male of his body, and tJieir 
heirs, with a limitation over in default of sicc^ 
issue. In both these cases the judges relied tipon 
the words introducing the devise over as sbeiiv^ing a 
mamfest general intention that the estate shoifjd 
not vest in the ukiauriMe devisee until «n indefinite 
€ailui«e of issue/ or heirs of the body/ of the fijTst 
taker ; an argument to which it was idle to resort 

unless the v conceived that the limitation to the 

• • •> 

/^ heirs of the body'' in Doe i?. Smith, , and to the 

(a;) Supra J 96. 
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t8}faei*'c^s(k'tliefe^^vere worcls'^ wliich^ {hou^Ti hot 
stiSfctly 'techhic^i, were adequate to jplass tne' fee 
simple *to the children^ (a) and in the latter cas^ 
tJierb were technical words of limitatiqn' in fee 
sith^le^ it is clear fhat the M^^ole interest was ex- 
pressly ilisposeid ofj and ihkt nothing was left for 
implication to supply. It can make no difference 
whether the express limitations describe the oK- 
J eels by their J)ropfer' appellation, or by any sub- 
stituted term ; nor whether the fnheritarice is de- • 
vised to them by formal or informal words. It is 
impossible to suppose that Lord Kenyori could 
have' been ignorant of the sufficiency of the words 
/for ever* to carry the fee. 

In Pearson v. Vickers/(6) Mr. Justice Lawrence 
wa§, in doubt las to the effect of the word ^'^ ^dfki^" 
coupled with words of locality: but if words ade- 
quate/* to pass the fee would have induced a 
dilfi^brent ' construction. It should s^em that tne 
iCourt was competent to determine, and was bound 
Co iletermihe, the legal feffect of the word ^*'' estate*' 
in that devise. In the same case Lord EUen- 
te6dgTi dsfeed/^^ how d6 yoii get M \k ihe 
words in default of such issl^e ? . The answer 
^^ |i«ttw;al pnopgh.;. ^^ tfrq.^iOjc4p.^sv(phi#9Hfi;Ti^lff 
ete^ftfttafl Bndt4augihter&ir^HHind ili£iighti biLvli bttR 

.9L«i.! kit' '•..; ' .»' ' .«.i'. ..io v'S'Vt.'*'> -JiU ;i»iii 'Jh/?. lio bfiB ^lliw 
(a) Si^roy 100. (b^^ St^^fl^ 14.^^ ^ 
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^^rly^.retprt^cf^ '^ how d^j^^^w ^et qd^qf Y^h^t^^ff}f 
^^f^^^yJfi ,^i. express limit^tipi^ 
apd c^ughters in fee simple?"^ Mr. Justice )t^^- 
rence $aid that the words ^^^l^ default .of. m^h 
is^ue" were always cpnstruQd to > mean an inde- 
finite failure of i^sUie^ unless ,i[estraine{l ^\)y other 
w^ords. But where the previous express limitations 
distribute the entire inheritance amongst the child* 
ren, the words '' such issue" are reduced to. mere 
words of reference to the particular objects of 
those limitations. 

It is clear that .in Prank v. Stoven, (c) the 
Court proceeded on the principle here stated, be- 
cause they held that the circumstance of the lifpi- 
tation ovfer in default of such issue distinguished 
the case from Doe d. Cooper v. Collis^ (d) \vhere, 
.upon a devise to S. H. during the term of her na- 
tural life, and after her decease to the issue pf her 
body^ and their heirs for ever, without ^fiyMpifi' 
taUon over, Lord Kenyqp helf tli^t^^J^I^^,-,^!^^^ 
^take an estate tail. I,t is r,efnafk^ble,tlja^^ij]^^^^ 
v.CoUis, Lord, Kenyon a|^plif5S the P^s^J^gfflf ^ 

;(c) The auestion came before the Court ^po« a case directe4 
by the Court of Chancery in a pit foi; the specific penormance 
of a^coiitraci^ for sale, iKe purchaser objecting to tlie title, 'on 
^^VrotMffthaiBV ]^/Me* 'fihV devisee m' not 'take aii ik^U 
fMh^' B/Jiihail inu^ariMi Kving •itke thn^ of aildilnglJhe 
will, and of suffering the recovery on which he rested his title. 
But the Court thought this circumstance did not vary the c|ise. 
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intention'' to the intention expressed by that der 
vis^, notwithstanding the absence of a limitation 
ovtf ; and proceeds to sh^w that this g>6neral in* 
tention wiH best be answered by allowing the word 
*^^ issue-' tO' operate as a word of purchase deseri^- 
tiv€i of children. It cannot but strike the reader 
that the distinction bel)weeD. these cases (Doe «?. 
CoUis^ and Frank t?. Stoven^) is extremely fine-spun. 



Doe t'. Coujs. 



Tu S. H. during the term of her 
natural life, and after her decease to 
the is9ue of her body, and their /teirs 
for ever, [no limitation over.] Held 
an estate for life in S. H. (e) 



Frank v. Stoves. 



To B. F. for his life, sans waste, 
and with power to jointure, and after 
his decease, to the issue maJe of his 
body, and their heirs, and in default 
of such issue, over. Held an oetate 
tail in B. F. 



The Court may construe^ transpose, and mar- 
shal, the words of the will ; it may even supply a 



(e) To state the case more fully; certain lands were devised 
in these words : — ^' To his daughters E. A. and S. IL, :to bp. 
equally divided between- them, not as joint tenants, but tenant^ 
in common, viz. the one moiety to E. A., and her heirs for ever ^ 
and tke other moiety to S. H. during the term of her natural 
life, and after her decease to the issue of her body, lawfully 
begotten, and their heirs for ever." Lord Kenyon said, that if 
tHi^'deviHe of the second moiety were construed to give ah estate 
tail to: that daughter, the devisor's estate would not be equttWy 
divided, for then the ultimtite reversion ol that moiety woidd lie 
again subdivided^ between the heirs of the two daughters, aa4 
jthe first d^^gjbkter. and her heirs> would take a moiety f>f:ibii re* 
ver-sion over and above what they took under the. di^vi^e o( ,^ 
Jlrst moiety of the whole. This sort of reasoning is rather ia*- 
C9^ciusive.* , The words " equally to be divided" seendd'torbi^ 
naturally applicable t^ the £ubject-matter of the gi£l;, anduotiVto 
the interest ; and they were besides merely introductory. 
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liiniUtAion' in order to complete the sense^ upon 
dear evidence of intention : but it has not the 
power^ even if it had the inclination^ to annihilate 
estates expressly created^ and capable of standing 
consistently with a sound exposition of the will ; it 
may expound^ but it cannot erase^ the written tes^ 
timony of a lawful intention. 

Such^ therefore^ appears to be the real charac- 
ter of the doctrine, when the veil of mystery which 
such terms as ^' necessary implication/' ^' general 
intention/' *^' manifest intention/' &c. have thrown 
over it, is drawn aside. 

II. The cases of Robinson v, Robinson, or 
•Robinson v. Hicks, (/) and Roe d. Dodson v. 
Grew, are commonly referred to as leading autho- 
rities for the rule of construction which establishes 
the general intent of a devise at the expense of 
the particular intent. On examination, however^^ 
they appear to be referable to a different principle. 

The first of these cases was, as we have seen, 
repeatedly cited in strong terms of approbation by^ 
Lord Kenyan. It is fit> therefore, that itamerite 
should be fairly appreciated. 

The: testator devised his real e^^ate to three per- 
sonsi, and their heirs, to the uses following, viz. 

(/) Hanmer's Cases (from Lord Kenyon's Notes) 298^. 
^V*». 926. 1 Buirr. S8. 3 Bra. P.C. 1801 .1 
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to raise 1000/. towards paying for certain present- 
ations ; and after the 1000/. was raised, then he 
bequeathed all his said real estate, (excepting his 
estate in the parish of Endellyon, and his present- 
ations,) to Lancelot Hicks, for the term of his life, 
and no longer, provided he altered his name, and 
took that of Robinson, and lived at testator's house 
at Bwchym; and after his decease, to such son as 
he should have, lawfully to be begotten, taking 
the name of Robinson ; and for default of such 
issue, then he bequeathed the same to his (testa- 
tor's) cousin William Robinson [testator's heir at 
law,] and his heirs for ever. And after willing 
that William Robinson might present whom he 

pleased to any vacancy in any of the testator's pre- 

. ► .... 

sentations during his (W. R/s) life, and that in 
case any of his^ (W. R/s) children should take, or 
be designed for holy orders, bonds of resignation 
should be taken to such child or children, if the 
vacancy happened before he or they attained such 
ordens ; and after the same should be disposed of 
as aforesaid, then he gave the perpetuiti/ of the 
said presentations to the said Lancelot Hicks, in 
the same manner, and to the same uses, as he had 
given his estates. 

Lancelot Hicks survived the testator. He had 
no son born at the testator's death, but had after- 
wards two sons, of whom the eldest died in hi» 
lifetime an infant, and the youngest survived him. 
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Sir Joseph Jekyll held that Lancelot Hicks took 
an estate for life in the testator's estate^ (except 
Endellybn^ and the presentations) with remaiadei: 
to the eldest^ and hut one son, of Lancelot Uicka 
for life, with remainder to William RobinsQa . 
the heir at law ; and that the presentations were, 
to go in like n^anner. Lord Talbot affirmed 
this decision on appeal. The point afterwards 
coming before Lord Hardwicke^ he directed a 
case, for the opinion of the judges of the Court 
of King's Benchj who certified that ^^ Lancelot 
Hicks must^ by necessary implication, to effec-. 
tuate the manifest general intent, of the testator,, 
be construed, to take an estate in tail male/'— 
On the return of the certificate, after Lord Hard- 
wicke had resigned the seals, the Lords Cpmmis-.. 
sionera decreed in conformity to it. The. heir.at 
la^ appealed to the House of Lords. . On his be** 
h^lf it was strongly urged, (g) that this was th^ 
first case in which it had been held that the tenant 
fo^ life took an estate tail by impUcation^ in virtue 
of the connecting .words '' for want of such issue/' 
when the default of issue, on which the impUca- 
ti9n was raised;, was not general, but relative^ by 
force of the word '' such/' to a particular ante- 
cedent limitation, and where that antecedent limi- 
tai^jpn :^^s made tp only one san of the- tenant far 
life, withpyt any collective description of his heirsv . 
malfi, ^r ^^irp ojT his hoAy^ and without any words. > 

(g) 3 Bro. p. C. 184. 



demsimg an ifnhmkinw.i9i1ii)aU^ 
Aetesaatttke judges .w«peiiuimiuf«^ouatda pj^uoioa 
thdt aoii fistate* tail m»}e ve«ted<m: liimcdbt jHickeu 
vrhtreupon the decitee of the Lofds CoaimiasioiiejQsl 
\i!»» aflformed. . i 

Thoi\^h this decision underwent such repeated^ 
and anxious consideration^ the force of the word 
"^^ estate" does not appear to have attracted much 
observation. This word was clearly sufficient to 
vest tiie inheritance in the son of Lancelot Hicks. 
But admitting that the son taking by purchase 
would have taken only an estate for fife,: — was it 
consistent with the rules of law to strain and tor- 
ture the words in order to let in the implication of 
a larger estate to the exclusion of the heir ? ' 

If we suppose- the word '^son*' in this deviM'to^ 
have been considered as a designation of one in- 
dividual son only, (and the language^ of the cev-^ 
tificatCy resorting to implication, certainly seems tth 
liegative the idea that the^ judges of th^ King^'i^ 
Bench interpreted that word to be nom>en colkt^ 
<i4m?ny signifying male descendants generally, )*hei* 
aB the rules of legal and grammatical' constradSofii 
stood directly opposed to the acceptation- o¥*lli*^ 
Word *"* issue/^ as collocated- with the refetiVe W0#d 
^'stich/' in a ntore extehaive sense.^ -No* edttW 
the construction be strppbrted by simply expunge 
ing the word " sutjh.'* FoiJif wesirfk^ oA* ^«^i^tth/" 
the w6M^ ^^for default or %gsUfe'^ ^11 -With' todite 
propriety be referable to {he son, whose estate is 
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hld^finitei thkri to Laftcetot; >H*6se estate is ex- 
pressly for life^ a#d no lon^r ; and opcMte to gHA^ 
the son an estate in tail general^ not tail male. 

By thfil^ eoMstmction t^o |)attictdar ftitehts;, (i. e. that 

» • . ■ 

LaAeelot should take only for life^ and that Uiil son 
should take in remainder fcy purchase^) ^otild have 
beefn ifvholly preserted ; a:nd itie stipp666d gehe- 
ral intent, {L e. that th6 issii^ of Lancelot ishould 
take,) would have been In pittt effectu'ated, without 
disappointing any express Iht'fention, vvhereas 'ftie 
construction adopted actudly destroyed both the 
particular intents altogether, at the iSam6 t?ine 
putting it in the power of Lancelot to destroy tfife* 
general intent ; antf if \Ve apply the lAaxim* "^^ qui 
facit per dliumfacU pet sef'' theti the' resuH wiff 
be, that the highest court of judicature ih th6 
kingdom, assisted by some 6f tfhe greatest lawyers' 
who ever dignified t\ie seati^ of jnfitice, entirejfy 
subverted fhe lawful int'erifioti of the testat6f. 
Now as it was manifest that the relative "?ucfe" 
prieseirted An obstacle to the cohstni(4fiott> a'nd thai! 
the^ words '' for defauR of iss^e,'' (omitting '' sucfi*') 
pointed more natuta&y at tfre son, arid contem- 
plated^ beswfes, a fkUure of issue as well male as' 
female; it s&ould deem ifhfeif tfie alibVe result wa)i 
pyodttted by first stritiiig oiit the Word [' such'' in 
<[rder to let in the implication, next inserting the 
word !' rtiale*' after the words '' in de!feutt 6f is^ue'' 
in {Order to coarct the implied estate ; andy lastly, 
^pera44ing« the i^ocds '' of Lancelbt Hicbs" in 
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order to make him the receptacle of this com- 
pound of implication and mterpblationr. 



. But if the true ground of this decision was that 
the word '' son'* comprehended all the maid issue of 
Lancelot Hicks^ and acted as a word of limitation^ 
then ' of course Lancelot Hicks was tenant in 4ail 
under the rule in Shelley's case; and '' implication'* 
and " general intention" are put aside, or reduced 
to an unskilful mode of expressing the eflFect pro- 
duced by that rule. That the construction was^ 
really founded on this principle may be inferred 
from several passages to be found in the books^ 
and this inference is strengthened by the difficulty 
of supporting the decision on any other ground. 
When the case was first heard in the King's Bench^ 
Sir Dudley Ryder, C. J., after observing that he 
defied any one, lawyer or not, to say with certainty 
what the testator intended, cited several cases to 
shew that the word '' son" in the singular number 
might be a word of limitation ; and in Doe v. 
Mulgrave, (h) Lord Kenyon himself said, that 
'^ the words ^ first and every other son,' ' children,' 
or ' heir,' might be taken as words of limitation^ 
where it was necessary to give them that construc- 
tion in order to effectuate the intention of the de- 
visor^ as in Robinson V. Robinson." And fn'ille 
reasons for the appellant in Chapman v/Btowiill^ 

(A) 5 T. R. 323. ,, t. .^yj^i^o 

(0 3 Bro. P. C. 273. (signed C. Yorke, J. Dunning.) And 
see 2 Barn, and C. 526. ► - . ;; t ^i v/ ( a? 
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the following^ passage occurs : — '' It is too wdl ^et- 
tied to be now disputed^ that where a man has an 
estate for life devised to him^ even with the neg;a- 
tive words ^' no more'* or '*^ no longer/' or the 
. like; yet if there is a subsequent devise in the siame 
will to his heirsj or the heirs of his body^ these la^t 
words are to be construed ^s words of linntation^ 
and not of purchase; and will operate by force of the 
testator's ge^neral intention against his words^ {k) 
and grive an estate in fee or an estate tail to the an- 
cestor^ and not to the heir. Upon this ground it 
was that in the case of Robinson v. Hic)i:s (the 
authority principally relied on for the defendants) 
when it was once resolved that the word 'son* in 

• * 

that will was used by the testator as a word of 
limitation^ as nomen collectivunij as synonimoiis to 
heir of the body, it followed of course that it en- 
larged the estate for life before given to the father 
into an estate tail.*' 

The learned editor of Gilbert's Law of V^^ lA 
treating of the doctrine of general and particular in- 
tention^ expresses surprise at the omission of Mr. 
Fearne to notice this case. — '' The leadin£: decision 
on this subject is Robinson t?. Robinson> 1 Burr.^^ 
It is remarkable that^ ^khough Mr. Fearne refers to 
siniilar oases, yet l^e does not discuss . this case^ to 
which, on the contrary. Lord Kenyon never failed 

to advert in the many decisions that he made on 

' f •,'* J.'-' ' ' 

(k) Would it not be more correct to say " by force of Ae rule 
of law against the testator's express intention ?" 



this subject. J eannpt ^pcgunt for Mp. Pearn^'sf 
qmission of it. I|ighly ^s tl^e prqfe^sion are in^ 
debt^d tp tl^e laji^pufs of t^iis writer, yet one tnay 
b^ allowed tq ol^serye, i})at he appears, at least in 
8QP[ie measure, tp have confounded the cases qipr 
d^r discufisipn with those which depend strictly oi^ 
the rule in She^ey's case, This cases a^ear to 
be jtpjally distinct/' (I) 

It is not, perhaps, an improbable conjecture 
that Mr. Fearne might have felt some difficulty in 
lipproving of that decision ; and, notwithstanding 
the successful result of his efforts in refuting the 
doctrines of the Court of King- s Bench in Perrin 
V. Blake, he might be disinclined to enter the con* 
troversial lists with the great judges who decided 
Robinson v. Hicks. 

Whatever imptpirfactians may be found to exisl 
in Mr. Fearne's discussion of the learning of the 
rule in Shelley's case appear to have been pro- 
duced by his treating the rule (ta use his own 
epithet) as of an ^^ am^hibolaus" nature^ instead 
of attributing to it a distinct and decided characT 
ter ; and these defects are discoverable rather in 
the . general conclusions which he has drawn re-r 
specting the extent and prevalence of the rule^ 
th^n in the classification, or detailed examination, 
of the cases. He cannot, as 1 submit, be &irly 
charged with having mii^ken the principle of tfa^ 

d^ecisjpfis to wl^ich the learned editor alludes.'"^ '' 

• '■ ' . * '' ' ^ .' ■ .», i -. I,-.. : 

(0 ^d. Giit>. U.d. 41. n. 



I 



r^fr^yjJ^^W^';^ i' r^l^lRjf-^ .^Pn^ Wttle considemtiQn . 
tMt tlvp p9|;st^uc,tiojn . jof ai^. (e^ta^e taU in the first 

*^^r^^9^^ Wiitbps,f !p¥Ps.pf..gpn^l and par.T. 
tjqujjf jmentipci^,i3 ultimately refei^le to tbei^ul^, 

in.l^h^ej^'s oase ; andj that the iCourt, in every in- 
st^ce in which it has resorted to that construction 
fpr th(? purpQse . of. luting in the mmdj , has in ef- 
fect acknowledged and confirmed the rule. For. 
though the testator manifests an intention to benefit 
the issue; he elearly negatives, by giving an ertate 
for life only to the first taker^ the presumption of 
an intention to benefit the issue through him ; and 
if it were consistent with the rules of law that the 
issue should take in any other mode than deriva- 
tively through their ancestor^ the Court would be 
doing violence to the testator^s intention^ and 
gratuitously placing the issue at the mercy of the 
first taker— -i?eZttt agnum committere lupo — by con- 
yerting his tenancy for life into a tenancy in tail. 
To raise estates in remainder to the first and other 
sons successively in tail^ with remainder to daugh- 
ters^ ^c, or to the children as tenants in common 
in tail^ with cross remainders in tail^ would be to 
frame a new will for the testator. We have seen 
that such liberties are not allowable, even where 
there is s^n express remainder tp the heirs of the 
bpf^^ with an express declaration that they shall 
Ij^ke a^ ipij^rchaser^. But no rule of construction 
^ec|enjt^,^9n^ impediment to their taking originally 
in their owp rigrht ap estate transmissible to all the 
heirs of the body of the tenant for life ; and as by 
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ediowing them' sa to take^ the pdrticullir intent to 
give a Kfe estate only tc the first taker would not 
be broken in upon; -while tKe general intent to em- 
brace his issue would be as completely satisfied 
and better secured than by vesting an estate tail 
in the first takei-^ there could be no doubt respect- 
ing the= propriety of giving that operation to the 
devise^ if a positive rule of law did not prohibit the 
separate existence of such a remainder after an 
estate of freehold of the same quality in the an- 
cestor. In the cases of which we are treating, 
the estate really implied^ interpolated, or substi- 
tuted, (for in some of the cases it is difficult to say 
by what means it found its way into the will) is, 1 
apprehend, a remainder to the heirs of the body of 
the tenant for life, which implied, interpolated, or 
substituted remainder, instantly attaches in him, 
by force of the rule in Shelley's case ; and thus it 
should seem that when it is said that the general 
intention over-rules the particular intention, this is 
merely a less accurate, (m) and less intelligible, 
mode of expressing the consequence induced by a 
rule of law, where the will has limited an express 
estate to A. for life; with an implied or construc- 
tive remainder to the heirs of his body. As* it 
matters not, with reference to the application of 
the rule, whether the remainder to the heirs arise 
by express limitation, or by implication or con- 
9flruction, it seems calculated only to embarrass 

(w) 2 Bligh 56. 
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our ideas to distinguish in terms between a de- 
vise to A. for life^ remainder to the heirs of his 
body^ and a devise to A. for life^ remainder to his 
son^ &c. and if he shall die without issue^ over; 
by referring the effect of the first devise to the 
rule in Shelley's case^ and of the latter to the 
doctrine of general and particular intention ; since 
in both cases A. owes his estate tail to the influence 
of the rule in Shelley's case^ and to the impossi" 
bUity which that rule introduces of giving effect to 
any part of the testator's presumed intention. Into 
the propriety of the implication, or construction; 
which raised the limitation to the heirs of the body 
of the first taker^ and which depended on the ap- 
plication of the ordinary rules of interpretation^ it 
was not Mr. Fearne's business to enquire : but 
such a limitation being in fact supplied, or created, 
(no matter by what authority or by what means) the 
cases fell directly within the scope of his exception 
from his fourth class of contingent remainders. 
The truth is, that with respect to Robinson v. 
Hicks, and the case we are about to consider (Roe v. 
Grew J it probably never occurred to Mr. Peame 
that they were capable of standing on any other 
principle than the effect of the word '*^80n" in the 
one case, and the words '^ issue male" in the other, 
as substituted terms for '^ heirs male of the body/* 

The case of Roe d. Dodson v. Grew, (n) on 

(«) Wilm. 272. 2 Wils. 322. (1767.) 
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^ <iftiMi ulito fcii».l4e ^ii^. Q.^. fw ^nd iwu^, 
^i«en9 4^M»,fiMu^9l]i(%f^i^, from a^ aft^t? ^W 
4koei)9e^ to the p^eof th^fissuejuale of hi^ bo^. 
ItwJ^Uy to be bes^ten^ and tbe heirs male of th? 
body of fiueb iswe naate ; :a|id for want of $uck 
mne male;, thea he gave all and every the afore- 
said premises iinto his nephew G. D.^ his heirs and 
ass%ns for ever. 

The argument of Wilmot C- J., was to this ef- 
fect I — - *^ Here are two things intended, one an es- 
tate for life tO'G. G«, another an estate in succession 
to all hJi9 80^ in. tail male ad infinitum^ Can they 
both take place? If they can, they ought. If 
^ey cannot^ then balance the two intentions ^^gpixi^ 
qneunoth^r, and see which is the weightiest, ?^nd 
^iQst coj[Q|arehensive;, ^nd give that effect, Co^rts 
su^s|i^ute. thcifiselv^s ^n the place of a tei^tatjor^ and 
^l^03i^, the, question tp have been asked him; 
'you haxe wilje^ tivp tbiugs, which cannot bptb l)e 
pl^eyed, exactly ax^cording to your will, ^^n.d therer 
fore one must yield to the other/ What fpu^t have 
been the answer? I wish to be obeyed in the 
principal, capital, and most material destination I 
have made, and to reject the secon&try atid iSub- 
ordinate one/' 



s#t. '^ti.']> Amp tAVmrit^niHtEnnoix. 9U& 

It miist he tUMddBr tlfkBt the cM^ hbte put* hf 

the l6^roWtf J^e, Ji; e*; atiaa^ wh^re* thwe is % 

dear iatentidn to give td dh^ foi* KKeiI^ viith r0« 
mainder to aH the he&sihal^'of hfe %ody^1s'€nto 
^hich must entirelf 0!s:dti40 all tiie rebiuHiinp of 
the Iearne4 judge'; ft)rthe ifisMttlt thli^ intentton 
is fixed^ the rule of law determines the effeet <xf 
the two limitations. The Court has no option. 
There are not two conflicting intentions^ of which 
t]}6 Court is at liberty to prefer thq one^ und reject 
the other. If no rule of law interposed^ both liniit** 
ations might stand : but the rule^ by uniting thu 
limitations^ destroys as well the general^ as the par- 
ticular intentipu- How is the gen,eral iot^nt of 
t}i6 remainder to the heirs effected by a con-* 
Iftruction which gives to the objects of that limit- 
ation no e^tftte at all^ but transfers^ the bounty d^^ 
signed for them to another ? But s^dnutting that 
there are conflicting intentions^ the Court cannot 
-substitute itself in the place of the testator ; it 
fi^nnot act upofi any ground so loose as a suppo* 
sitUious answer tq a supposititious quc^ion. Not 
would the question and answer^^ as frp.med by t'he 
learned judge^ splve the doubt? foi* tho quesdon 
would still remain,— which intention did the testa^ 
tor regciyd as ^he principal, capital, weightiest, an(i 
most material ? 



( :' 
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^^ The. will say^ that. the remainder shall take 
plac^ for w^nt of such issue male. SwcA-r-wh^t f 
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Issue male of the body of Cj.U., comprising and 
embracing every branch arising from him; not 

one, but all, the male issue derived from him.** 

• 

r 

But the intention to exhaust the male line seems' 
to be as strongly evidenced without, as with, the 
words introducing the devise over. 

'' The word ' issue' as a word of limitatioa 
does not defeat the estate for life ; for without fine 
or recovery, which is not to be presumed, an es- 
tate tail is only an estate for life/' 

But though the law may not presume that the 
first taker will exercise his power of barring the 
issue and remaindermen, it must be understood to 
acknowledge a substantial difference between the 
nature and incidents of a tenancy in tail and a 
tenancy for life. 

The learned judge admits upon the authority of 
Mandeville's case,&c. thaf heirs male of the hpdy 

• - . - 

of A.'' operating as vvords of purchase take in ,ajl the 
issue male of A. as effectually as if they ope^mted^ 
as words of limitation ; and that when the cpti^tft 
once vests in the heir male of the body ojf,^,,lyrj 
purchase, every other heir male of the bq^; of ^^ 
may take by descent, because it is quasi a^^j^^J^^ 
tail from A. : but he contends that the s^ni^rAg^i 
sequence would not ensue as if the words ^^ heirs 
male of the body" acted as words of limitation ; 
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for ^^ suppose (he a(}ds)^ A. has a son^ who dies iii 
his father's lifetime leavinjEr daue-hters. and A. has 
other sons^ they can never take at all; f^r the 
second brother cannot take because he is not com- 
plete heir." 

The law, however, is settled the other way. It 
is not necessary that the person to take by purchase 
under a limitation to heirs special should be the very 
heir.(«) But it was immaterial to consider whether 
the consequence would have been the same, or not, 
for the rule in Shelley's case forbade the taking by 
purchase in the case before the Court. 

^' But where the limitation is to the heir male of 
the body of A. no estate tail vests till A. dies ; and 
if there are no trustees to preserve, &c. A. may 
bar (J)) the remainder^ at any time, after the. sons 
are born, as well as before ; and a fine levied by his 
eldest son will not bar his issue if he dies before 
the father, because the issue will take by purchase^ 
and not from his father." 

This, it is conceived, is not a solid reason for 
converting the remainder to the heirs into words 
of limitation to the first taker. The remainder to 
the heirs, would be contingent, indeed, fill the 
death of* the ancestor, and might be destroyed by 
him : but, unless he had the immediate vested re- 
mainder, the destructiori of the life estate and con- 
tJhgeht ' remainder would let in a stranger ; and 

(a) Sec 2 Jap. and Walk. 106. (b) Supra^ 37, w. 
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tHbu^ d fine' litied by ttte ^dldi^dt ibti lA tb^' 
fether^s Mfeti^ cWiId operitte bnly by eitopp6l/ 
yf?ttK»teisaslflr'str6n^^i* olrffefcfion to the ftbrtf^ 
strtiction of att testate tail in Jthe father, ^fo. thbt 
he m«y bii-allthe issue and remaindermen. Thei^e 
are the grounds on which the learned judge buBds 
his argument. The simple question for the Court- 
to decide appeared to be whether the words ^^ issue 
male" were used in the gift to designate the imme- 
diate sons of the tenant for life, or to comprehend 
hi^ issiie male indefinitely ? If in* the latter sense, 
then it was in effect a gift ta A. for life, remainder to 
the heirs male of his body, and the heirs male of the 
\^(^ of such heiri^ male ; dti4 Stmlley's cdfse was a 
direct authority for holding A. t^' be a tenant in* 
tafl mate, notwithstanding the superadded WoVds of 
limilation in tail male, (o) This in the point of 
view in which Mr^ Feaffte d^pes^rs to have eoti- 
sidered the case, for he' dO€i$^ iM9t <Mlc'e adtert to 
tfakr dioetfine of general and pa:rti;eiitai^ intention. 
He notices the fact of theM bTeiilgttX> issue of fh^ 
devisee at the time, which does not in this case ap- 
pear to have been material. 

The observatfons which fell from the other 
Judges refer the decision to the legal force of the 
iirord^^ issue" as a Word oi^ limitation. 



!• J 



Clive, J. said that too great regard had been paid' 
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to ,th^ 9i^per8^9d .if^or^ 7. ti^ra male of the 
body qf .si}9^ it^ffxe^imi^r' -,„ Bathjir^i^, J. laid it 
dgtWB aijj, fi rule that Mrh«re mi. anc^jtor ta{cei au 
c^t^te of freehold, if the: woird '' is^ue" in a wiU 
comes after, it 19 a word of limitatioiv* And 
Gouldj J. obsj^rved that: the w;oi:cl '^ issue"' 10 
used in the. statute De Donis promiscuously with 
the word ^"^ heirs" ; that the tefm ^^ issue^^ com- 
prehends the whole generation, as well as the 
word '^ heirs" ; and in his judgment the word 
^^ issue" was more properly, in its natural signi* 
fication, a word of limitation than of purchase. 

It is, therefore, too much to say that either of 
these cases supports the principle of constructionr 
for which Lord Kenyon adduced them as clear 
and decisive authorities. 

3, The doctrine in question is not consistent 
with a train of decisions, in which the raising of 
estates tail by implication has been deemed com- 
patible with the preservation of the particular ex- 
press limitations. In these cases, the testator^ 
afiter proceeding far enough- to indicate his pot- 
pose of entailing the esttite upon the issue; op 
some line of issue, of the first taker, stopped short, 
and left the round of limitations requisite to carry 
the estate through the issue described in a course 
of strict settlement, incomplete. The Courts see- 
ing the intention to intail, and to postpone the 
remaindermen till< a -failure of the issue contem- 
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plated^ but having no authority to insert remin- 
ders in proper form, implied a limitation to the. 
heirs of the body of the first taker, which implied 
limitation fell into its proper place, and without ex- 
cluding or disturbing the antecedent devises, filled 
ujp the chasm occasioned by the abrupt termi- 
nation of the express limitations to the issue, before 
the period marked for the commencement of the 
ulterior dispositions. 

Thus in Langley v. Baldwin, (p) where a tes- 
tator devised certain lands to his eldest son for 
life, without impeachment of waste, remainder to 
his grandchild J. S. for life, without impeachment 
of waste, with power to jointure, and after his 
death to the first son of J. S. in tail, and so on to 
the sixth son only, and then devised that if J. S. 
the grandchild should die without issue male, the 
land should remain to J. B. It was held that J. 
S. took an estate tail, because the express devise 
was hot to all the sons, and the testator could not ' 
intend 'to exclude the seventh, and subsequent 
sons, who could only be let in by implying a limit- ' 
ation to the heirs of the body of J. S., after the 
lifnitation to the sixth son, which implied limit- 
ation might stand consistently with the previous 
express limitations, (j) 



>^ 



ip) 1 Eq, Ca. Ab, 186. 1 P. Wjns. 76Q, 1 V<^-«r- 
(1707.) : 3;t>'/«: 

(q) See 1 Hanmer's Cas. 64. in Lothieulier v. Tracy^ infiru^ 

34«r* • ' ' '*" * 
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The same principle of construction was adopted 
in the Attorney-General v. Sutton, (r) The tes- 
tator devised the Chequer Inn to his nephew T. 
S. for and during the term of his natural life ; and 
after his decease^ to the first son or issue male of 
his body lawfully beg;otten^ and to the heirs male 
of the body of such first son ; and for default of 
such issue^ to the second son or issue male of tbe 
body of the said T. S. lawfully to be begotten, and 
to the heirs male of such second son lawfully to 
be begotten, for ever, subject to a proviso that the 
said T. S. or his assigns, and the heirs male of his 
body, should not do or commit any waste upon 
the premises, and should not impeach, question, 
or endeavour to defeat, &c. the payment of all or 
any of the annuities, legacies, and charitable be- 
quests, in the said will ; and from and immediately 
after the death of his said nephew T. S. uyithout 
issue male of Ms body, or after the death of such 
issue male, he devised all the said premises to trus- 
tees for certain charitable purposes. T. S. suf- 
freed a recovery, and died without issue. It was^ 
adjudged that T. S. took an estate tail; for as aU 
the issue male which T. S. might possibly have^ 
viz. his third, fourth, and every other son, were 
not expressly provided for by the will, the limit- 
ation after his death, without issue male, raised 
the same estate to him by implication, as if it had 
been limited to him, and his issue male in express 

(r) 1 P. Wms. 764. 3 Bro. P. C. 75. (17^1.) And see ftod 
consider Chorlton v. Craven^ Append. 

Y 
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^otdi. But it was not fir^leftirfedffhit' if Sieffe 1ia# 
bfeeh' is'^Ue niald'bf-T. S, Ms Estate tafl WdiiW not 
Ita^e b/edn l&ble io bjpen akd' i^dinit tHe fexpr^s lie^ 
ihairideps to his first and second sons liitaiFmilei^^ 
tnat those remdiriders woUld have been Aief^ed iii 
(he constructive estate t^il V^ted in T}: S . Ttiis atHt 
pears clearly from the report of -the -casi^ by Peet*© 
Wiliiams, (s) wh5 argued' in' fkvour of the estclfe 
tail; arid whb contended that by 'virtue of tW 
vv^ords '^ after the death of the testator's tieptieit 
Without issue male of his body," an estate tail ^va4 
created in T. S.^ and that in case be hadissu^ a 
son/ then that estate which was before closed in 
him, should open to let in such first son to take; 
and compared it to Lewis Bowles's case, (<) where 
the limitations were to the intended husband and 
wife for their lives, remainder to their first and every 
other issue male in tail male, remainder to the bdrs 
of the body of the husband and wife, vrho'werfe 
adjudged to take an estate tail executed sub mods, 
i.e. lipon the birth of a son the estatfesr 'Would 

divide, and let in the remainder to him. '* '^ 

= • ■ • - ■• , - , . 

■/.••• . , 

And in AUanson t?. Glitherow, (m) (which', how- 
ever, was the case of an executory trus*/) teftl^^*- 
tate was devisted to trustees, their 'h^s,'ft4li5flto 
raise maintenanee for testator* I? son, till be^attd^i^ 
twenty-three, and vvhen he attaii^ed' tw^nty^thwit, 

(O 1 P. Wms. 759. 

(0 1 1 Co. 80. 

(«) iVes. 24. Belt's Suppl, 24; (1747;) ' -'^'^ '^*' -^^^^ 
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to conveff to h\uip Kis b^irs and assigM^ subject 
nevertbielesisf to i^ucb settlement as after mention- 
ed; and if he married a gentlewoman with a 
suitable fortune^ the trustees to settle a Jointure 
rent charge on her^ and subject thereto^ on the 
issue of that marriage^ in strict settlement^ as 
counsel should advise. But if his son died tci7A- 
out isme of his body lawfully begotten^ he gave 
the said real estate to his nephew C. C. for life, 
th^n to trustees to support contingent remain- 
ders^ then to the fir^t and every other son in tail^ 
they changing their names to A.; and in de&utt of 
such issue^ to the testator's right heirs for ever. 
By a codicil^ the testator^ after reciting that he 
bad given his lands to his spnforlife^ remainder 
over, gave him power to dispose of any part there- 
of : but the money thereby raised to be paid to the 
trustees to lay it out in a purchase, and settle it in 
the same manner. One of the questions was, 
whether the son was entitled by the words intro- 
ductory of the devise to C. C. to have an inter- 
mediate renftiinder in tail general, after the parti- 
cular limitations precedent to C. C.'s estate ? Lord 
Haidwicke was of (^inioU;, upon great consider- 
ation, that there must be such an intermediate re- 
mainder in tail, after the strict settlement ; for the 
estate would not otherwise be preserved in the 
^channel intended by the testator. He would tal(e 
it for granted, that under the direction to settle, 
connected with the cddicil, the son was to be te- 
nant for life expressly : and then the (question y/Bs, 
whether the subsequent words, '' if he die without 
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>,*■ weti •mfilcieint to giref hiin an ei^te teilfcy 
inipligatioofi. Tbei^u^ of the Innrarri^ge only wM 
piimd^d' ftrtf; so^ thfct if the first wife died;, iany 
isBtie by im affcet taken wife woiild be excluded, 
cohtraty to the intent of the" testator^ untesd some 
ben^t arose t6 them under the last clause; and 
there was the same inconvenience as in Latifgley 
V'. Baldwin, it was objected, said his Lordship^ 
that this construction would give the son a power 
to suflFer a recovery, and bar the limitation to C. : 
but" there was no help for that; for if the will was 
so framed, as that the Court could not restrain 
such common recovery, which was a consequence 
ctf law, without contradicting the testator's inten- 
tion as to the channel of descent, the law must 
take its course, (y) 

iy) Other questions arose in this case. One was, whether, 
in the eyent which had happened, of the son's attaining twenty- 
three namarried, the fee was to be conyejed to him» Lord 
Parf}w|cke thought not, and that ^^ heirs*' meant heirs of the 
body of the, son, and that the codicil put it beyond all doubt 
It was objected that no inconyenience would arise from the want 
kX a llmitdiion to the lieirs of the body of the son, for that 
the- trustees might execute the power tcfiies quoties^ and that 
^' gentle^B>m«ii*' was nomen colleetwum. But ihaty Lord Bacd* 
wicke said, could not be, accordii^to the construction of powersy 
which could be executed but once, unless the words imjported 
otherwise ; although it might be executed on a second wife, if 
not dcMie before. Adyerting to the executory nature of the 
trtfst, aiid the latitude which equity as^mes in the exedMoil^of 
such trusts, moulding the limitations so as best to serve the pre- 
^mable objects of an intail, it may, perhaps, admit of s&pxe doubt 
whether the settlement should not haye been extended to theJfirst 
said other sons, &c. by any after taken wife. The case is rather 
"^scure. See Sugd. Pow. 436, 
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In a wbsequent case^ before Xiord Hardwkkey 
Lomax V. Holiftedeni (z) lands were Revised, (toi 
C. L. (testator's son), for Ufe without iftipc»chT 
meat of waate; tbea on trust to preserve qoAtiii^ 
g;ent remainders^ ; and after his decease^ to> the. 
first son of the body of C. L.j lawfully, begotten,^ 
and the heirs male (a) of the body of such first soi^;. 
and for want of such issue t(y[the omitted} second^ 
thirds and fourth [[sons^] lawfully begotten si^cr 
cessively;, in remainder one after another ; (with^ 
out words of inheritance) and for want- nf. auoik 
ixsu^y to the use of testator's four daughters and 
grandson^ their heirs and assigns for ever. C. L/s 
first born son died in the testator's lifetime without 
issu^^ after, which another son was born^ who sur« 
vived the testator. Two questions were made :-^ 
1. Whether this second born son could take as 
jirBt son of C. L. % If he could noty then whe- 
ther he might not take an estate tail under the re^ 
niainder to the second son by applying the words 
^^ such issue" to the issue of his body. It was de- 
termified upon the first point : but upon, the. 8ecQn4 
pointy Lord Hardwicke inclined to thinkr the se-> 
eond * born don might by that limitation take an 
estate tail: at least he thought a great deal 
might be, and had been said, reasonable to main- 
tain it from the omission of the article the, and 
lth(?igiiart phrases used by the te^^tor; and fron^ 






{z) SIP. tVms. 176. 1 Ves. 290. 3 Burr. 1576. (1749,), 
(rt) So in P. W. only. 
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the latitude which might not unnaturally be taken 
in expounding the word '^ successively/' secundum 
subjectam materiam^ as that word is capable of a 
larger meanings particularly when applied to an 
estate in a family^ and especiall}' from the sub- 
sequent words in the limitation to the daughters 
upon the death without issue; for they must be 
referred to the issue of some person. Nor had 
the testator said, in words, whose son the second, 
third, ^nd fourth should be ; nor for want of whose 
issue the limitation over was to arise, which there- 
fore should be supplied. 

The next case is Stanley v. Lennard^ (6) before- 
Lord Northington. It arose upon a devise to 
trustees in fee, upon trust to permit S. L. the eldest 
of testator's two natural children to receive the 
rents for his life ; and after his decease to permit the 
eldest son of S. L., and the issue male of such eldest 
son, to receive the same ; and^r want of issue of 
the said S. L. to permit testator's second son, ^c. 
And testator directed that his son S. L. should have 
the u)se <>f testator's pictures for his (L. S.'s) life, and 
ftfter bis decease to his issue, and the issue cS \m is- 
sue; and for default of issue of S. L., thcB toTji- &c. 
'S;L...died> kaving one child a daughter j ^ptfho 
claims} an estate tail Under tbe will Lord ^prth- 
^ington tri^serVed, that where ia):testator><piid&^ a 
: roan tenant for life, with iWAaindef to im^^.iwo, 

(ft) 1 Eden W. (17580 
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three. &c., of the issue of the tenant for life, and 
then for want of issue of tenant for life^ limits the 
estate over, this will be an estate tail in the first 
taker for life, by necessary implication ; and this 
because of the word ^^ then" before the limitation 
over, which though sometimes an adverb of time^ 
yet is sometimes a word of relation, and signifies 
as much as ^* in such case ;" and must have this 
effect, that upon the first, second, third, &c. limit- 
ations failing*, the remaindermen could not take it> 
because of the words '' for want of issue;" and, 
therefore, unless the tenant for life was construed 
to have an estate tail, it would descend in the mean 
time to the heir at law, because the contingency 
on which the remainderman was to take had not 
happened. Then as to the will before the Court, — 
how could he say that he must not give an estate 
tail to S. L. ? The words said so ; — the clause re- 
lating to the pictures confirmed it. It was argued 
that all the sons of S. L. should take &n estate in 
t^il male, and th^n the words should stop: but that 
he could not do. 



v^ 



h . The case of Evans d. Brook v. Astley, (q) is 
'^oiiietimegTef erred to as a case of general intention. 
^ The testatot devised^all bis manors, &c. unto S.D. 
o.ihis g'odsQ^^ and son <>f C* D., of M., during his^a- 
-^Ifeirtfl lifei Wd'the beir»!maJe of his body, lawfully to 
fi be^'befgottAA ; *^«d for Want of ^uch issue, to G. D., 
.o«iiaflt«r §1 t\idmmM^ thfesaid^!; D., of M*., daring 



^irfu% .to. (fcif i^f^^tt^;, wA.^Ui«f">kidf :Mioli»i«* 

«up,,ti» 4^..|:j,4 ajf^e^ 9f,t^ ,9^)90 <rfHihe<»»i <iJ. JDo 
oi M^ ^^Ti^g■Jiif ffrnti^reH U£»j„pipd!to.>tbf9f|i(»{t8 
mail^ 9f .hi)i bo43(J^iyluUyjt«;fa)e b^ottea<; «afd foe 
Wftutpf.siichtisuauei. thf^i to eterj^ son att<2 $mi^ of 
th/S:.ss(i4)P«.;Pi9 of M.^t which should bet begioUM^ 
on the body of bis; th^n wife .: and for wdnt of 
8U<^ mues then to W< Hxj during bis life, and the 
heirs Biale of bis. body^ lawfully to be begotten ii 
and for want of such issue^ then to S. G,^ for his 
life, and the heirs male of his body; and for want 
of such issue^ then to J. G.^ during his life^ and 
the heirs male of his body ; and for want of such 
ii9ue^ to the right heirs of the testator. And the 
testator annexed a condition^ that if the. estates so 
devised to S* D.^ and others as aforesaid^ should 
co^pie to him or them^ then he or they, and their de- 
scesadants^ should take the testator's surname of D.^ 
and bear his arms. There were powers to make 
leases; vrnd jointures. S. D., C. D., and J. D., 
thq three sons of C. D., of M., all died without 
issue. RutC- D,, of M., had a fourth son, W. D., 
b^init lifter the date of the will; who took the name 
and arms of D., and suffered a recovery, and made 
his will, uxider which will the defendants daimed. 
The question was what estate W. D., the fourth 
sQu of C. D., of M,, took, under the will? Lord.) 
M?M^sfield said; — ^-Nobody can doubt of the' mr^^* 
tention of the testator. It is too. strong,, to sup^ 
pose that he meant nothing to the after born sons. 



VM Wdrd» «fri<tb«i <fHlr tbdke ' tbeni ititiSM'^jbfk 
tetiifntr: <bill'<tlttit'^obl$ R6C'tie!'»f^ httetttiiiiil^ fd4 
t\£h MmoftiM im.ii«^kiy Apmt lA \iia fAtt^p 
Wh&ti ^ftir&iia'poyrix ib tmke jotnHlt^i. #iidlf; 
avi liwre «» be sit m d«veh jbiAtur^/all'iat' diice? 
It mwrt/ therefore^ be admitted^ that they &fe td 
taiGe in >^ccesbioR. If 90^ the othfer btrctiiinttrnc^ 
fkitidt be tBktik in^ to shew what Instate he fneatit W 
give them. Arta.theipe cati bferid doubt/ btkt ffiitf 
he meant them ad estiate hi tail niah. Thoiig^h 
the wifl is written wHh the testator's own hand, he' 
probably copied it from a draught ; and he seems, ' 
by mistake, to have omitted some words which 
were inserted in the original draught. I never 
had the least doubt but that the testator intended 
the same estate to those after bom sons, by itnalogi/, ' 
as he had given to the prior born. Wilmot, J.— - 
^^^Porwant of suck issue,* means ^ for wfent of 
heirs' male of the body;' and this is the true con*-' 
striiction/' 



t . 



Lord Kenyon said, (d) ' thit in determining' ^ 
Ev^nr'v. Astley, the Court ednsfcJerid t^e nile ' 
adopted by I^ord Hale, nascittir a sociis, ithSch ' 
i/*a» ho pedantic or iifcotisidetate expression,' ' 
whetiiftfiKng firdni him, but wis intended to torf- ■ 
v^j-'itt short termrf, the grounds upon which he^ 
fdtfwdfed hiis jad^meiit ;^— that the kindred terrtils t6 
whfcbriieeourt re*fetl?ed were the limitations to ^ 
all'lthe* btherbrothcfrs^,^ Ahd a requisition (hat ihe^^ 

(rf) 3 T. R. 87. 
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>idevisor'6 name a^d armf^hQ»14rl?e fecfro^, feji^^ 
and tbeir descendants^ ^d thatjtfa^. deyisorxOCHild 
not be supposed to Haye intended that tbe ostate, 
.which was the substance^ should go one way^.aad 
the name and arms, whioh wer^ the shadow^ aa- 
other. 

The next case of this cla^s^ Doe d. Bean v. H^l- 

ley, (e) was decided by Lord 'Kenyon^ and is de- 

iiemng of particular attention. The testator devised 

'the premises in question to his ^' nephew M. H., 

.and hi& assigns for and during the term of his natural 

Jife^ without impeachment of waste ; and^ from ai^id 

after his decease^ to the eldest son of his said nephew 

M. H. lawfully to be begotten^ and to the heirs of 

such eldest son^ upon condition that such eldest 

son be christened and called by the name of F.; 

and in default of issue male of his said nephew, 

unto his nephew S. B., (the lessor of the plaintiff; 

and his assigns for his life^ without impeachment 

of waste ; and from and after his decease^ to his 

, eldest son, lawfully begotten, or to be begotten, 

■r apd his heirs^. provided such eldest son be chris- 

fceaed %nd called by the name of P.^ and fw want 

ofawffe ijsisue^ to his: (the devisor's) omt right 

., iheirs,;' , M- Ifr3uffered a recovery and died, wth- 

i. out- having hJ|d?any issue male, leaving Ibeide- 

. fend^^t his heir at lawf. L^rd Km%ym, adverifoig 

, jbo Robinscm v^Mi^% said that the f^artii^UlaHrin- 

;\tm% in that cape. being ijicenjistWit^wltHthflfde- 

> . ' MB T. R. 5, ftf as.) ,, , . 
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Mmt'^ g«nerbr*ftit*ht;itvMfeh itttd that the ^^e 
line of nmie heiri^*o0 lAUkceht H96k8 fihdald' take, 
the Court thought that they ought in consciencej 
and in law, to eflfectuate that general intent. ^' That 
ease (continued his Lordship) was a stronger case 
than the present ; for by our decision here we shall 
not violate any particular intent of the devisor. 
Here the limitations are to M. H. for life, remain- 
der to his eldest son, and his heirs, (in fee, it is 
said by the plaintiff's counsel, but to that i do not 
agree,) and in default of issue male of M. H., 
then over. But, in deciding this case, / mil not 
abandon the general rule recognized and acted 
'ttpon in Robinson v. Robinson. We bave our 
choice of two constructions to effectuate the de- 
visor's general intent, either to give an immediate 
estate tail to M . H'., which would violate the par- 
ticular intent of the devisor; or (an<i to which 
construction I incline) to say that M. H. took 
an estate for life only, remainder in tail to his 
eldest son, remainder in tail to the father^ iri order 
to let in all his issue male. And though the father 
could not' bar the estate tail to his eldest son by 
suffering a recovery, yet by coming in as a vouchee 
under a double voucher, he might bar all the re- 

- mainders over. I have considered 'this case to ihe 
'; utmost*. and am df opinion that this recovery biarred 

- the. remainders bver, ^and thfat the defendant is en- 
istitled to our judgment/* Ashhurst, J. said, it was 

argued thmtM;Hv having an express estate for life 
given, it should not be enlarged by implication : 
but the cases oT Robinson v. llobinson, and Bam- 
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field 2?^ Popham. (f) seemed to negative that»ro- 
position ; and hi^d brought the rule of law back to 
its n^^raZ cAanne/, namely, ih^ general inlentio^ 
of the testator, and freed it from the fetters of 
technical rules. Grose, J. doubted wh^jther M . H. 
took an estate tail in the first instance, because that 
would have enabled him to defeat the limitation to 
his eldest son ; and therefore be agreed with Lord 
Kenyon that the way to give effect to every part 
of the loill^ was to decide that the father took an. es- 
tate for life, remainder in tail to his eldest son, re- 
mainder in tail to the father, so that any children 
tha^ M. H. might have had even by a second 
ventre might haye taken. And Lawrence, J. 
thought that the reasoning in the cases of The 
Attorney-General v. Sutton and Langley v. Bald- 
win went a great way to decide the present case, 
and that the case of AUanson v. Clitherow bore 



some resemblance to it. 

■ '.'15 : 



^ It is difficult to reconcile this determination with 
the doctrines advanced by Lord Kenyon in other 
cases. The Court did in fact " abandon the ffe- 
i^ei^lrule^ recognized and acted upon in Rq|)insoa 
V. Robinson,*' so far as that rule had been under- 
stood to warrant the destruction of the particular 
limitations \ and proceeded on the older and better 
rule of giving enect, if possible, to every part of 
the will. ,. ' . ', ,, 

(/) I'f'fff^^ 342. This cage ,was >agaiivBt the implication of 
an estate tail. 
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l^lie co6stnrctiori ' adopted in Ihe case of ^Vifi:ht 

i)! Leigh (g) does not seem exactly to accord with 

(he principle of the above determinations, tn tHat 

. • ■ . • ' * III 

case (according to the report) all the testator'^s real 

estates in E. and S. were devised to her husband^ 
J. C.j in case he survived her^ during his life; and 
after her htisband^s decease, she gave the said S, 
estate to the plaintiff; and after his deaths she 
gave the same to Ms first and other sons ; and m 
default of male issue j then she gave the said estates 
unto the eldest and other daughters of the plaintiff^ 
and to their heirs male for ever, on condition they 
should take the name of W. and no other. The 
plaintiff, who had ja son and three daughters, claimed 
an immediate estate tail. On the other side it was 
contended that by giving the father an estate tail^ 
the Court would expunge the limitation to the first 
and other sons, which was a descriptio persona, as 
much as a limitation to an existing son by name ; 
pointing also to that order, in which estates are 
usually limited, with a view to succession, accord- 
ing to priority of birth ; and that the words '' in 
default of issue male," might be applied not to the 
plaintiff, but to the immediate antecedent, the first 
and other sons ; a construction more grammatical^ 
more consistent with the general plan of the de- 
mise, and approaching as near a? could be to the 
ordinary language and course of settlement. But 
die Master of the HoIls held, that the plaintiff took 

■ ""' ■ (ff)'l9'Ves; 564. (1809.) > ' 
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am iminediate estote tuih Ht iiaid tbat the levidefnt 
iaieation of tbe testiEitrix iwas to^pr^w all tk^ malo^ 
issue of someb^^ either oft the. plaintiff, or of his 
fitiBtand other sons> to the daughters : bat Sthe had 
not given suth an interest, to any one^ as would 
enable, male jbsu)& geaemlly to take ;. for all that; 
vma given to the {liaintiff wa«i what amounted in 
law. to an estate forlife^ andso it was with regard 
to the estates given to his first and other sons. It 
was necessary^; therefore^ in order to effectuate the 
general intention in favour of issue male^ to con* 
sider some of the antecedent takers as having by 
implication such an estate as. would enable all the 
issue male to take> which could only be by giving 
an estate tail either to the father^ or to his first and 
oilier sons. The male issue intended must^ he 
thought, be the male issue of the father^ not of 
the sons. Nothing was before mentioned of any 
issue male of the sons ; whereas there was a cer- 
tain description of male issue of the father before 
spoken of, viz. his firs^t and other sons, (a) 

The value of a decision is always in some de- 
gree lessened when the authorities which bear 
upon the point are not brought uhder the con- 
sideration of the Court; and other authorities not' 
so immediately applicable are adduced. The only 
cases cited were Robinson t?. Hicks,. Doe v. Ap- 
plin^ and Seward i?. Willock. There was in this 
case a clear intention to fix the estate in the family> 



(a) See Mellish o, MeliiBh^ A pp. 



■«» 
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aftd (as r^^bl^ ^taeffi^it tbiiUabj^ 
ing» the irsit taker' tenant fdriHb <^nly> (Ihewbrds 
^'after his death'^ mtirkifi^ thi^ duration of bis eB^ > 
tA«e) and bis finst and other sons tenants install 
male in tsruccession. The daughters were i>ertaiuiy 
designed to take cfstates in tai) male- as purohariers* 
Ai^ the'words '' in defatitlt of male issUe"^ were not' 
app4i^d to any particukti* person^ they were refer-* 
able in grammatveal constrtiction to the last ante* 
cedent' '' first and dther sonsi'^ Bvid as that con^ 
stniction was clearly best adapted to effect the in* 
tention, there seemed to be no sufficient reason for 
departing in this instance from the strict rules of 
grammar. The argument that the issue intended 
must be the issufe of the father^ and not of the 
soi^s^ because there is no previous mention of is-* 
sue of the sons^ whereas issue of the father^ viz. 
bis first and other sons are before spoken of, solves 
the doubt by adducing the very circumstance which' 
raises it. The default of issue mighty perhaps^ 
have been applied^ with lesis vblence to the woinis 
and the intention^ to both fi^ther and sons^ sq,as 
to have construed it a devise to the father far life^ 
remainder to the first and other sons successively 
iji tail male^ remainder to the heirs male of the 
body of the father, remainders over. In Doe v. 

Hailey, ttue default of issue male, 'which was there 

it ♦ 

eipressly referred, to the deyisee for life, neces- 
saply jceduced the estate devised to the son and his 
heirs to an estate tail. If in the case under con- 
sideration, tt^ defeililt of issue was referable to 
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tbe ftAbep atone, fi«ai a« tii^f 'fftnrd '^^nMe/^ ihtm^ 
CPMpled' with a Ideal ideil<!ri|^tk)ri, aitdttofwithfirttiiit^^ 
ffl^ that the detiae to -tbe sersi^ M^ hot 'hiHite^' 
d^«e; (il) was mmi^t U ^vie iiief %e'«iniple i^^ 
them rmffd aii tt^ ifMme tbitld n be carried oTer'' 
on f^ai[^ of ^isdu« mrie df ^tbe 4hth)^r mtte^ Ht^;- 
80ff# ware redtricted to e^tated tatF; it 6totM'kikett^ 
that* the Court wbiuld iti tfciii vifew bf the das^tAvfe^' 
been Wamrnted in adoptih^a constnictioti sithdai^^ 
to that which obtained in D6e v: Hattey. ^ But ^-'' 
mitting that the defkult of is^ue was redti^tfedtd' 
issue of the father, -Md that life estated oidy w€re^' 
given to the eons, — ^mig*ht not the Court have itn-^' 
pMed a Kmitatiofr to the heirs mate of the body'cC 
the' father in remainder after tlie devise to the sOns/' 
so ail to give some effect to; all the AVords t^f the'^ 
wft? The rules of grammatical and legal tori^^* 
stnietioii aj^ared adverse to the etilargemient oP'^ 
tbe eMate rf the devisee fbr life, to the excluslofrfcfP-* 
the remainder to the sons. If we apply the pritidpfe^ 
laid down by Lord Hardwicke in Lethieulier v. 
Trt|8y, ^) and wad the devise as if the word^ wMtJfe 
raiM^lhe/implicaliem were turned into a limtteft^^/^ 
theMfe^wffi bear some resemblance to DoedlM^f^^^''^ 
V. Lord Mttlgrarve, (k) where the testator dJ^irhMi^^ 
hit estatei» real and per»D»iial in thete woMP^^tif^ 
trMt to T. Lord L. ibr «iy ^i^ and ^ity^dtkif^ 
soiriii ta^ male, ftutore of Mefr issiie; fe »y^ trtWU j * * ^ * 
Hmry, and his fim > and ' eeW^ dtker s6h^ii(-^litF^ 

(h) Porr. 16^. (0 Infray 345. ' (k) 5 tUtl^^f'*'^'^ 



herfii«(;.i|i4 every otber ^w^m^taiHriiiale,; fiiilure. ^ 
nm\k iMiie ta b€ff 4au||^btM8 m9pe€lff¥e)y n jimhm9t 
sipn ; fixture of ^ud^ iauie ti^ the daughter of tti# 
last aurviviiig Lord M .>. ia all the forgoing cani^ft 
without impeacbment of waste other than wilful/' 
And be declared bi« will to be '' that the B»oiie)r 
lodged at Child's to pay for tbe pur^ha^e of the L» 
r^otory^ be applied to that purpose as soon aci Sup 
J. S. can complete the ti^dej and the renewakttiQ 
he made by the tenant for Ufe.'* And he named 
^^.for the eii^ecutcMrs in trust of tbat his will^JVlcsa 
A. J.5 his brother H. P.^ or whichever of bift 
brothers might succeed to the estate/' Ac. The 
question was^ what estate Henry took, it ym» . 
&<;ld tbat he was tenant for, life only^ with reoiaiii- 
d«)r.to. his first and other sons in a cot^rse of stciet 
settlmient, with remainders, over. 



\ ■ 



The above cases (with the exeqpitioii^ perhaps^ 
of Wight V. Leigh^ so far as regarck the exelosiott 
ofthe sons,) appear to c<Mftcur in estahltsUii^ fdn* 
rifles by no means &vaurable to the d^wtrine Mi- 
dler oeMideratidn. They d& act <:oo»tenMHte'4he 
JeiljNicfimi ef estafte* by judieial< espeeifiDny m* 
^ imk^ by ia^dieatioti of estates in no wisie 
aai^laigous to the nature and presumable object of 
4he express limitations. They were all marked by 
^emuoistsviees inore oriels jBiViMurablet^ (he ifB« 



^pttcatiiniiof 'SBiMtate (yfeisTinie^tfctordlkAoiiin- 
-foiCedDaar intestion, topuihierfaBttLtetm 4ieot{r8^£(lf 

strict settlement ; he had made some progress to- 
^^^kMxflise ^f^^iimhf fllat^Hit^neioff; lsrif&M4 ait- 
^aiirfljPfefen short of accomi)lishing liis ptilrpose'; 
*lbe\'^ha4 evmced ^an a^^ for the^ deyb)utiQn.x>f 

,,the jesiate m a p^irticjtl^r lip^, ^d betrayed,^ 
.^vecyitary prida of iJ^e idesefsndaAt' oft an) .ttncietit 
"bouse; or the vanity «f a* wouid^be feuiardvr ^^a 
' tfiff ottfej by imposfng the coi^dhion 6f takittgf^lih 

nam^ and arihg/ or by other marks of red or as- 
^Bumed family importance. But the construction Qf 

liord Kenyon in Doe v. Cooper^ and other cas^ 

of -that dassi (Z) struck the particular iimitati^is 

V f . . ... .4.1 

.i; (0 It i$ aeedkfls to multiply examples : bot it may bQ piap#r 
to iM>iiee that in Doe v. Burnsali, (9upray 142. n. c) I^otd 
^Kj^iiy«Q agreed that the limitation to M. O. was for life qiijy 
cSnAibe limitatioiito her children was to them as purehaH^Es; udd 
.AhUiif.khad been shewn that the children could tak«.«nlj.^fi^r 
slifeyitht^ ao^iding to Roe t^. Grew^ the Coitrt. would ,bairffi8»- 
fj^l^^fpufe^ io«Qnvert the esiate to M, O. into aa estate ^il^itfi^f- 
Q^Ct^dtpt^fimi^nUon of thedeviaiDr ; but the GoartthMghtrtiMie 
92fV>9}/e^ti9bgb<iathat wSUio carrj the fee tatibe ebJldfei^. oiAftAin 
oJ[)Pi>d^iBlMdr<Md v^ Appling 4 T. R, 8^ (17904) which iMsbtgi^ 
already aQuded^toyi the.4iestak>r gaiie and .be<|«e«lhed(iQi 4tae 
omori^^Jtw^itpj^Mfken^ WjiD* dl^at mj frei^M&'i^sMdthat 

JilKrtJI&jiaftd aAejeOusdocfeaae Uf^^>mdam^ff0^iiMiUsmit 9m\dn 
^lipMlii>fJ$m0^M J^ dhridMdidbeitweehiDjc^ iM(iheiv^£i^K^auld 
^fiSlhf^M* B^ aikd;tO'tbeUiiei»:)aiid^ assigns^fior «(ehblf> dbiad 
bfteiigp^ii}^ C* J^Hf-^f Inolha* firslv: daiiie nAnn eiiiate dalex ^ifo iifedkfto 
*'(lirilv^ j to W.D.'^tdjj^ jdlmog^fais liHfai^iliiil9>i ta^tei tteVskt 
.ifl|iiafolMi^»to9^ter li^iMib piafjd0fa^H^talf>9ft4l8«tf mAj 

S3t - 
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Itabei^hmthiiit^tkBdieiddiflfeii^riobe^iigleBcirm 

"OJ >"' ••ji'O.i •^M•^'^ '.ihi-.a I^titl 'k[ : ).i^>«n'>itj'»'> JjhJa 

Jthose in remainder untif after a genera^ failure of issue In 

JVi Ol N^ow i think we are warrantee! tj many aetermina- 

^%fonsj and pafliciilariy by tWat'df Rdbiteiii ^. 1t6bM<Ai,\o-^{i^ 

JthjLt teffi»ct to th9 Wm> whleh'wbK beet iniBWori ttfe vd^vimt^^. 

UteM VKtentioB^ tlM3u^t)ty/0o>ilo{^wie mvj drf^at'flomi^piltf. 

^4^ar intent. tJft Jia* bee^,a^giied by tbP,pla|ptiff?s c^Of^ie^ %t 

W. p. took only an estate for life, and his chUdoeii an estate 

.. tail : but it would be difficult to put two different interpreta* 

tiohs on the word issue ; and, even if that could 1)e done,^ it 

-would not further the intentioa of the devisor lb thi? case5''TOr 

Cthdre are no crost remainders to the ohildreu, aBd tliey taii'iieir^r 

be implied." Buller, J. — ^^ I am not Inclined to differ from mj 

"kird In the construction which he has put upoilthia will^ Adugh 

-1 think by so doing we shall go farther than has ever bet^^d§ke 

xfn un^ (9f the former tases ; because, in order thu^to ^ncaMike 

^^liie.wnt, we must reject the words ^ and aimmgst.^ ■ Bfit tf^e 

7#eY^€ogfr0 difect to those words, it woold defeat the^ndrlilii- 

'iHnl^f the win, which will be better effected Hygnrfnfaft^a^ie 

-%Ulit^W, D."* Oro9e> J.^^ Upoff the mere mf^fI^^4llibAd 

otlidik 'ikat^W. D. took only an eatate ier lif« ^ aind^jr^^^t^^e 

flii&n^'to pttt'thiit cousthicdon on the* wiO, It irould^iiM^t^fte 

ixgMtnl 4ttt«wtlpn of the deiisotj mUdk c4a oiily bitdfirjfedlflIU 

9«Mb«^by 'edMidl«ritig'^4ssue*t aS'd^ilMdt)^ MlktbAiJ'; v -^ :il» 

i£r{ibMI-^vw)ey^lK)itimatocl« dduVf as '^ th€^'pi«)^vl^bfo«fte 

-««j€€4l<9Dio^ tbr wotdi ^asd ^vboi^t/b/^ i^lUn. md ¥• il^Slpdit 

aixjfm liM&^lali6n^ol tliiii ^s^ kk Dob tLBO^i^^^i'til'^iih. 

bt»i^^fmbiBiiA t(nit.fae wtscsfiainDtt «let#ljFX»rihd a^ft^)^. 

bmUi thatyht wda when thA<x»&.#i8d«t»rit«iie4. The |»v&4j^ 

o<»Addbai^ (LoidiiKeufbD rfirofesled' tOffoQild hi6<.judgffi<f||if" Jb 

jfH hti9^ildihfiA»kitMiBln ^Omi^L tirb^rward ofQdi«||pi|. 

x2 



<fit&\ic^'^fi^ditl >wMc^'%«' imititiim,4orii]iJMHi[ctabl 
%irlf be' ifaferrdd ^r tvBtf, kidi^i diw^art sttmi^te ^ wWdh 
lippkVetitiy lefd to 'a eotttrary'ittferetice. T^b^-e^tate 

^lioi^d^ip^s traiislatioh of tlie Words of ^t)4?o rill 
^^e chlMr^n equally. Graiit Ihat thie Cestatoc hkd 
'giveh' life estates only to the ohiWrei>^ und ikatite 
Ihtcfn^ed aH the issue of the first devisee to tiEkke be- 
%t-e the I'etilainderman, yetthose life estates liii^bt 
have! 'beieri preserved^ and the general fntentidh 
safi^fied by Implying an estate in remainder to the 
herrs Of the body 6f the tenant for life. It may be 
siaidj perhaps, that this would have been vain ■• if 
the fii^t taker had no issue born, since he might 
!iaV^ destroyed those contingent life estates^: but 
'£he law looks to the continuance, and not the de- 
struction, of estates ; and to urge that the rete»- 
tiOA of the gift to the children as tenants in coai- 
■ ftibnfbir their lives would have been repugnant to 
'tti^ tiWdre ttjf the implied estate would be tofuirni9h 
^tf ffelwiifui argument against implying an instate 
%ir4t ^11: That under a devise to the chH(|- 

jjfoni and in; the clause introducing the devise over, to mean li^de 

indefinitely, — else why tay the emphasis upon ihiV6\dii^f'*l{ 

'there had b<Jen no such cfau'se, Lord Kenton would j>M)lMy 

-Syv^lfifeeb'o^d^ion that the chitdfen ofW. £>. t<H)k e^t^^^fjj 

-fHfth^er.' Mph$y 30^ tf*he geier^ity of the wof^s.^'.if^^^^- 

' fault of issue'* Vas'the only Dbst?icle Jfo j)rcv^nt the children 

' from taking as purchasers, it was surely less difficult to s'Sppty 

'the wprd/^ such" (in default of such issue,) than to reject the 

word ^^^ amongst." ilSe S^of d «^ e^ite;*^ ' a^ ttU^^k ^ this 

'^■WWy #ouldrtdw h6hM'^ikcMit-tbf€ktTjiih^06r^ytni&^O'\^ 



imii> itikif£aite)y,iji9itk9iHi ^^4# .ItONC^firy^; t^,^?^ 
Ah©; chadren wwIA t%ke Jifft. * stftt^^.QpJjf^^. ^: .!feP 

the I woi^d» iatrodumg ;Hie ^eMi^^^ pv^r .ani9JIfir,e;Qf 

isfiiue sball be uiidjuralood 9^ r^fi^fable (q e jfa^ilMJi^^ 

otcfaitdren only^ on wlipse q^^fa^qg iq^q ^^^ thfi 

fee would vest^ U> the exi:lus)pD ^ Ibie iilfj^^oi* da- 

visees. The doctrine^ therefore^ m . applied ^ven 

to those cases^ whf re the (children, if allQ^^^ to 

take by purchasi^, WomW tel^e fpf. their liyps oply^ 

c^uoot be said to effectuate any i^tentu>n> ^genenil 

or particular^ express or implied. If tl^e^ j^estatqr 

h^d been told that life estate^ only wou|d paifs i^q- 

di&F the words us^d by him^ it is ipqre ^^ajijrQ- 

babje that he would ba?ye added wpi^ds of; ^j^^it- 

ance; it is iu the bi^be^t degree imp^pbi^lei ,^t 

'he would hav« con^^ert^d the whoUe, di^p^jtiqi) ifff4^ 

'lAgifit to the first taker in 4ajl. Tbe Qfti^rt /Jlftf 9P 

^bwer to supply the words ,o| iyil^fitanqf^ H^^S^ 

^th^ ifiten|.ion so strongly requires it : but though \i 

\fHnmiMiW* y^t^ accof^ing to the ^Pjptn^Q in 

lif^m^pj^, k caR > destroy . all th*A the te^tatcjr M» 

xA^netoifwdli effecting bis ol^ecj^ s^nd dif^VIt^^ 

'ikt^te ihto a channel of successipp altogethisr^rf- 

' pugnant to the scheme of his will. 

^.di It fdoft*.ii>ot.followas of course from words in- 
troducing & devise: ov^er. on i^Uure of issi|(^,,pf Sjpupe 



^iiit'e'ventii^ny fall si'di^ ofektiaustihg ttk ^tii^ 
finVof Issiie 6f 'Such' divisefe or devisees ; f6r tftb^ 
testator appea^^ to have carried on'ihe' IimiJalSoi^ 
te>ilia|.'.»oioj.,at jvlwicfe, lif^ wsy-jrp^sqo^Jy bp.^- 
B«^ jtq;. baye.,cqpsidP»)ed. \i}^ >ol^ect as att^ujnue^ 
^ «^<u-d0 "U d^&uH of issue/'.&c. ;wiU be referred 
4f;^e,detQirininaUQn of ttie previous devises... < , ., 

.,; The case of Bamfield v. Pophanij (m) appeam 
4o "warrant a distinction; of this nature. There the 
Jbes^or devised certain lands to trustees and their 
heirs, in trust for B. for his life, and after his de- 
^cea;se^ in trust for his first son, and the heiri^ male 
jofr^liis body, and after the decease of the first so% 
ontfthi^ut heir male, then in trust for such other son 
(irhfti'STons, and their heirs male, as should bB'be- 
'^fteii'Tjy the said B. in seniority one after tftiif- 
Jn^r'; provided that if the said B. should die before 
•A§ ,^ffS f^ tbp ^ge pC;twenty-on^ yeaxs, ov ^M¥ 
^^j&oii^i.fthereafiter jmHh^^ issue male, lai^fidly )^- 
-^gotlet^ of ! lii9'body> tbst then the trust so limited to 
''^tefe Sfeiff Bv should be tttteriy void ; atid^n-i^A 
^jcpse, yrbm dnd after the death of the said B.pttKi^ 
J^eiv tif'Ule .. by him lawfully ^begotten, . the Vjtrustees 

449. (i70«.) f'^" «^^^ ^ ( O 



Si}? fis^Vs %,JJf9 JP^9 ^U.eskto tpni,,but i9€^nt:n^ 
ppre ,than if ^e ?houf^ die,>yitho,i4 ^<>»«,, ., , . , ,j 

*iThe propriety of this decisioh/iiidefed, fias bi^ii 
questioned, (n) and oiie of ttie positions toid tltewft 
fey the Court, i;fe. that an Express estate for Kfe 
shall not be enlarged by impKcation was ddelify 
untenable : (o) but the case received great con- 
JBideration, and is cited' without disapprobatioh in 
Subsequent cases by Lord Hardwicke, (p) and othei* 
judges, who distinguished it from Langley v. Bald*- 

(n) '' The circumstance of the testator's having limited an 

estate in tail male to the first and other sons of the devisee fdr 

•ifife might, in the event which had happened, render it tLnB0* 

it^ttiiaty to enlarge the estate of the devisee for Ufe 2 but the 

^^^p^istDrictidn ^ -a wHl is not to vary with the %yent9« ^gpfsi^, 

.^yi^fipr.e^ that the eldest son of the devisee had^^ed in the lijfl^« 

time of the testator, the devise U> him would have lapsed, and 

liis*issUe male would consequently have been excluded from 

'4kWg utide^ the will. White ©.White, 1 Bro. CU/ftep.sA. 

~9^ '^ifttii^sf^ i». BTodgdoh^ Ddng). 340. 'Dentf it^;'fia|pM4tr^ 

ffeffe'^M® >h«Re wff ,isyu^;oi^jt^ 4^iw« fprjif^l «ja intenjbipn 

iff^j^^r^,^ f ^f?r^^«^ '^. |\^^. J|bov€^o«*ifti%, coulil^ only r^ 

ceive effect by enlarging t^e ^^tate of the devisee for life. TJi^ 

case otTBamiaeld' 2?! f opiiam iaiust, therefo^^ as it seems id.itte^ 

effectuate the particular." 2 Fonb. Eq. 58. n. 

(p) 1 Ve». 26. r . ,. . 3^j, 



jHayfWPdi iQ^ tJ*3((ip))!ja*iUwherdf;a» ea(at«r.foi>li% 

^ j^oflQ^M stit^<^s9iv%^ '/ and if fheijdiehwiiftoiit 
ffiitm^^ r«rtaQ|nd0jrjQY^»;iD'f8iiiali.^ca$e.the takstftfiee 
j^ blU}^f^ pf^^tdfot'Ufe, because these wdrds ^^'if 
jtt9>;dj[e,^ifl|oiut i«<^ii0/>'V;sbQll b^ intended a^ %fiig 
yfmm SMchi wue.as Are expi^es^ed in the willj 
and : upon tbis ^ dieKinotion^ be axlds^ the case of 
{t^i)pfiisl4. t>. P^pham^ was adjudged. (9) 

..And/ ia a subsequent case^ Blackburn t?. Edg^^ 
leyj :(^) where a testator devised his freehold estate 
to trusteed in trust to convey to H. E. for life, with- 
out waste, remainder to trustees during his life to 
BT^^cvfVe contingent remainders, remainder to hU 
jSfilt ^^ ey;^y other son in tail male, remaindat la 
tH$)4iHMjght0rs in tail general as tenants in common/ 
v^fl^.jffQffQTltot H. E. to make a jointure; andif 
Ift^M' §hPHl^ 4i0 wHl^t issue, then be deWsed^ &cJ 
?k>J!p^%ftl^«i thMitt. SJ'>. by. virtue of the Wixrdii 
ti\f kfi 4w lyiHbfiBt isfue,'* shouW iiavea».e»ttit«j 
tfiif^;\ fiWitbftt! fi^lwjwaf^'the dattght*rs(6f.«i^ 
e^uVI fteyf^..^alf:Qi,^h|chiiWOwW Jh^a^aukstoite^tasis 
isjk^'A liyiMntiqn^ ,;But ,lj0rd.Chlinodl0rjl!lBir^c^ 
ihffVig]Si\ hf^j i^]^p)Qdfi4 ' tb€^nn9t.ij9tBt libat jtbe. iwjjwb^ofi 

(r) 1 P. Wms. 6Q0. (1769.) r M"^ i ) .f>s?r 



tdii/^Ur liJEH -and if /h{i< di« Krit1io«rt'ilHdi^?<(b#J, 
iitiiiticdotiM^i^ H.e.^s) d|^^^ 

die viiilmitsuch kme*;^' aild it did* ^t sppear tKit 
Ibe fe&rtator intended tli«i dau^btei^ of H. E;^i^'Bdtli( 
to take, foar. he might think ^^hat'oii H. E/6 dyftig 
mthaut isfiue male, his name and family iirotild bfe 
determined, for which reason hemigftt limt* it #?ei* 
to the daughters of H. E. himself. This, it wiH 
lye obserred, was the case of an executory trust, 
which authorised the Court to mould the limita^ 
tions so as to give full effect to the intention. ' 

-In the ease of Lethieuffier t>. Tmcy/(«) bdbr^ 
iJordi Hardwicke, the failure of iifsue was re*^^ 
^trkted to the decease of the first tak^r: butthf^ 
'^ateis worth noticing on atcoiiniof th^'^HttidlpId 
hoA dmrn by the 06urt ^s 'apj^H^bl^ id^ th« '^od^ 
flrf&mctionlof' defi^esr of Uhis^ nytuve.' It ^tfi^^oii! 
Q»tdim9e of all the testator^* manors, &te. t^ his 
dffi^failir'M^ D., during' her natural lifej a*d froA' 
andl 8if^p4lii^ j^torhiinftti^'idf that estate, to %riis^ 

aoiitfngmilii-^iiMylbdte^<;'Md%6^'ahd ^ffefr tfie d^ 
cease of his said daughter, to the first son of her 

(/)^S^K4k: 7U.^Ml'' iHanmer's Cases, 56. l^mV '464. 
2^.(1754.) : . I ;, // ) f .;; 



9M KiniMm»imiMbiVam^kA [9Mr.t«Ha 

^ows^raljjijniipci 4He ,l^Qir«-(f)li their, jf^ap^cliiff 

^cSiaUgL «ii4tOithe. h««s pf then'; i:e?pecUve thqdiefi^ 

cAii4!iiii CQ^e th9t Ais mifdjdaHgiLteir ^^^M ^^Pf^ 

lthi$d^€ vs^koitri mmof.Im bodyidmng at her d^ 

^ceA$€i^ ithiein he <Kd thereby give and devise, &c. 

^he testator direct^ ceptain monies to be laid out 

iA the: purchase of land^ to hf^ settled uppn lus 

^dnn^hjttf^ and hier issue^ in the same manner thsft 

he had devised his manors^ &c. It was contendql 

that the purchased estates should be limited to 

<]M[| Idi for life^ remainder to her first son in tail 

ts^^, remainder to her second and every other Wfi 

fin. Jtoiligeiieral, remainder to her daughters jptpil 

^0ilie/al, remainder to the beirs of the:bfo4F-pf 

l^iJ^ jJUwd Hardwicke observed^ that ;the q*Aef- 

ili@n|)vi9^)Wh^jbher; the words did not afford .suchj^ 

;ifi«J*a|A(?niof ihfl te?l»tw's^ii^t?*tioaQf.lettif}g|^ 

lAttrthsiifisyQiofi his* daugjit^r as would 4Sq^?,ilifee 

; 9«6tf mfltlwi-tQ^ be 4 ;rem$enrfeaf in toil . in ^ij, .yi^- 

i3F*jg efensfeftu^iif^ lof th^t /pQnptri4etioi^,iw?^alIft 
^(If m; fcha^ mA; M|teiftte4 Jp i tae ^w^ia^rpc^i MJfcii^r 

would it ever come to such a daughter but by de- 
scent from the mother /If >9trf ^i|pught fit to permit 



iil;MihlP(l9l«<ftfi^hiAr>'braIdl'f«ftr( isJkk ^k^mvi^tmi 

Kiiiftiitdi^ifd'. i Th^>gPOunil!df «dl«bct cbse^l UefflOfl^ 
MTdi^ 4||isit^ Wth^ M^wck ^hfttMaff^d tln^^im^datiotii^ 
th& W(nf^ of cbnftfigeney^ tli^ bofineding>'franfa^ 
W^^^^^udi^d^ into'^^ord^ of UmitetidnVthey/^Mi 
^e y citeai? e^tefe!'dilby^dfeVfeerji-4«;i**[fc»> th^ 
gtft ii^^tO A., ]ai¥d if h^ die "^VJtlio^ isskiie to BU; thift 
fe'tbe* sraitte as if the gift i?ms to A., remainder (b^ 
Bi^ issue^ &c. lvliich,'Bccording to the doctrttie of: 
Shel^y^s case, is an estate tail, for the two estateik 
'conjoin : but as the words in thJs case bciing'tumecT 
into a limitation would not give an estate tail; he 
-lieM that the daughter should have only an estate 
^foirlife. 

To these cases we may add, as not irrelevant to 
•llie tioctrinie in question, the case of Denn d. ttad- 
^tlyffe V. Bagshaw, (t) where the testator devised 
^rinib his nephew R. B., and the heirs male of 14^ 
-btfdy, rill his houses, &c. in W., and ft>i^ defebtf of 
^¥iieh isstae of his body, to W. B;, the- second rs^i 
^f- his' brother, and the heir^f male of hi^ >bl(^^- 
''*tiid fdx dfefeuh Of sufth issue tof J. B.; the 'tlil«i 
i^oh-of Ms brother, and 4%e heits male of hii^ b^ ; 
"^Aiitf ^fdr^efiiult of such tssae, to Ihe right heii^s^t^f 
^fHe^i^sof. 'He th^h devised unto his daughter 
rfM'.'B./'all his 'estate, lands! Ac. called B; E., (the 
'i^emlie^^i^ question) for her ll«!^, and immediMely 



ariii# hrt-dectaSe' tVithfe^fitet^riin'^-h^DJ&od^ if 
l^U^^'tk^ i&k4 tff^^fid dfeMvifttid^^bd^heinDfaaftfe 

ttife'Stt^M ftbri trfi^hd* bttdy^ 'i#'liVtng^;&(itjaiidfiBife 
heit^ rtttte of'iilWh^ciina'ddti; a«*d «o^^* tile^ttel* 
and civei^^AtHet soff bf ttyc'bbay'of^hes^^ M:iB.'| 
Mil tlieli* hdrt ttialfe; W lh€jy- should severaliyjaad 
fi^spefcfiveiy fblldW it* seniority of agey a^ ^u^ii^y 
df l)irth ; aivAfor d^fiitat 6f inch Hime rmAe^ to bitf 
skid ktfe^feTV'R: B.V&na the lidii^s male of hi^; body/ 
aiid'f6i- defettlt tif such isstte; to his mepliew W.^ 
and' thfe heiri Hide of hi% body ; aad foF default of 
such issue^ ta his nepbevt J., and tb^ beira naaleqf 
61s body; and for deiault of such issue^ to his^dwn 
right heirs. It was insisted that it had been hel4 
in. a variety of cases that the Court will put suqh a 
construction on a devise as will best effectuate the 
general intent of tbe devisor^ cpntrary to ^ayr ofie 
pali^isaAar limit^tHia^ iftbe carrying pf.th^t iU^tio 
ilkictttfen would defeat the general intent/ whteh 
fn this case vbuld be effeeled by ct)tivetting ibe 
ure estate of itbe daughter iqto an estate tail. ' ' Biili 

lriftf4BK#i|*ffil}.,^id4l>atj 9l!> tb^e erase? c|t^d.ioj f|L^ 
po«tH;irfo>*hiB i.oo««4flactio» ypm^P^oAmtf m Jrt* 
fel^^ tiif#>4}e@tmiccLt wdrdK, MtmiinfoimAimf^^^ 
IriWe "^M- ^'fere the iSmitM Wifipre^ teft 4<yedttsfet'*btt 
intentibn of the devisor W vt6fl as IheV cbulil'ftoftf 
the different parts of the will : whereas here cpr- 

oict ; ' Mi 11^ lawyereould have Ji»ir0dHee4ii9i>iw 



tiEtilc i)ut there ariC Qth£ir c^^es; \w wMch t^^^e )9^(f^c4i| 
hhre been hold to ^ Biefe^ iiroi;d^ ipf i^fei^^f;^ 1^ 

tb6 obje<{t$ of I the jaftt0ce4ent4^vipeijni^wit;i:)9f£ip4;? 
rng^ that from the omisaioii of .wprds ofiaheritanqf^ 
those objectsi would take onI{^ life e9tate&> audi notr 
irithstanding that they were th^ daughters pf^^a 
first tdnant for life^ to whose sons, the estate .wttsf 
pteyiously limited in: strict settlemeqt 



« < , ( » t . • ■ r 



One of these cases, Denn d. Bridden v. Page;(jc7 

(m) See alsoChorltoh r.'Craveii, App. * ^' 

0^) Si(pra, 52. << The case 6f Deim cL: Bliidd^n o. (Pagd ^ 
liefiia i«lied odi by tbe pkiintifi]^ in eitor, Vb^r^liCirdJMbilHfi.^^ 
ip^m^ted;^ opinion tha^ there was a blunder in the >v^i)L I 
^n4 myself pressed by whatever fell from so g;re^t a judge ; apt 
it is always with doubt and distrust of my own mind, diai . 
difeferfri)iri'him in opinion: but 1 am nk prepAHi ix^m^f^fA 
&iite If as aiiy^ldridef In ttiit MIL 'TRcife the^i^iso>^ga^''*tt[ 
ShNi/ the BffmciT. and M. Ml,.^ Kfe>;nwiiii|d|^;t9 fW^^ 
^^!9^«^!)^e^^c», i^niahider to^ th^, -first Widotlfer, soiifl 95/8- Jf j| 

mdtkeih^irs tnale of his wid their bodies ; then hnvinff provided 

TTi-.iT ..■ >». /'• ' ', ./ . v: ■ •'•■•■:• ' » . '. ' -*L 

for the mal^ heirs, (who afjet ^eneralljrthfe favourites m cftses of 

f^^^d'^property,) it' is ndt' impi^bable thAirft sTidiilct^dcuT^fi 

frikib'^f tb 'frdv'm %'r 1ekt ^Uma ''g^ikrat2Mi,'1Nid th^r^ftM 

by his then wife; and for default of f^ch issue^^Qf^^e^r^g^^m^ 



•190 KK^iim^raivAdamiBmmmUi \]jastT..Tnti 

-iDdiDtntbd jiii ^f^Hroiefr |»a^ yrfFIibi ^aUuctf iUyoo. 

Q§digi6iiLoi(n^he^^Dein»te m.>4ue8tidT^weiHeiidki^iBe^ 
jtbitrfiiBteesr lin iJGei^|f (upcrn^f tiisfc i tbi ' wsUe/f S^StSKHiybeMi. 
ttisbjbirt ttMitoto^i)to istendisettedj.^f the fMniiiidsitb 
4fe*)d0e j(iDfottis^>g^ndsoh.4lL^iiLM 0;j<foi;ilifeV^^i^ 
liiiaiMder}tditi;uatite9}tl> pn^erver ceintrn^ilt TBUtaxtt' 
<tors ; tra^maUtder toitbe fiarst^asHl dtiireirsbtis of^4h^ 
isid {bord'Cift teal meile^' miikiiid«f to Laify^E^. (^ 
ibr life; retnattidw^to" ^ trustees to preiel:^T«f cbiitia^ 
^tit 'rantaiiiderck ; mmaimder to Ae^fiJr8t anediDtliBar 
mas df L9idy'F.^^i intailoiiile; knd io^efaiik of 
«ncb issuei "^"^ to the use of all and every the daiigliv 
Aer and daughters of the body of the said Lftdy 
F. C.^ lawfully issuing as tenants in commotio add 
aot as Joint tenants; mid in default of such imi^, 
to the ^se and behoof of his own rig'ht heirs: for 
ever/' The question was what estate the liinitai- 
Ibttito the daughters of Lady F. C. conlerredcf 
it rlmis^ebn tended that they took estates tslil ;^;€ttiBd- 
3lria£i tthe general lYitent of the devisor/ to be^ed^ 
ieetei jfrioHi' the ;whf^ will/ colild not beeH^tedi 
<^6)Ii(HJdiKeiiiy€i» aaidy'^^thb g^eral rule/MrUkii 
itfijjtftid^fdowia iiir>the i»ok»ks^ and' on wjucfc tdfon^ 

f^^jSn^.^^^y^^ If W wh^ji #ifrft (is il^a^M ¥>.tbi9lfirifc%> 

was a blunder which brought forward the daughters of sqn^ in 
preference to the fgsue of the sisters r ^ I nave ILriown many £aQ- 
i^Wkators^make liiAltktioB«'lh %d M^Wi^^ ^^ 

JjmijEMt^6nik^$LCi^i0iUt6tm^ lOliSJfBdi ddJ 



4Srr.Tyii.j] AMiHaiiacrieDLncijnrfBirrioif, 9SA 

QOfurli touidewitfardniy ffi^e^'^nii>i&4 inhUmidtA' 
Isiod oft quB8ti0te(fitfiiya/^lfflid/.wffi)rtov^i01te 
Stestatoir'tri intention i from ^^leiftaorjcbjIiFhidndi^enhiffl 
huued illHbls wiUy andtn)9t fk'(m)(ponjiedt!iflr&;>«tad'ilh9tt 
dn^^ssCEGe the objiestl^si ioodarred^ ciJo&Mt j t9er[«bff 
^0czY.) Ib^ould inotitteitsadid^toifa^ir&ibeeiii tiveriiih 
-tentiQit 6f the devisor that theodftog^fadrs tbbmM 
.idkei estates: >tliil g'^eateral^ a^ ' no auofa estate ^wii» 
^v^ by iny palrt bfitlie will<; aisd the deviadriUad 
totally bid aside the daugfatei^ ofthe first defvise^ 
undthedau^litens of his (the. devisee's) sours. fFhja 
:wards here used, teehmcally ^sohlsid^redy 6n]y coft^ 
ferred an estate for life on the daughters; Ifj iin^- 
4eed^ the word ^ sueh' had not been introduced' nl 
^bis dause, the Court mighty perhaps^ tove saiA 
.tiiat^ as ^ issue" is genus generalidsimum^ it shomili 
include all the prc^ny. But here the woi:d ^sixM 
is relative, and restrains the words which acoofl^ 
Imny^tt.' Then it is said that the Couit went<iA 
iarjtn. Aobinscm v. Robinsoni, and' in 'die-iotihlir 
-iases'tited^ as we are desiredto;^ now.)ifiBiifNilt 
jb^^v^fidenl t^ say^th^i in^ ti^t^ca8etlo^d^ulll>t9al 
ilSKttotaiiied but that this estaite^wasmtinidBdltdi^ 
ioiibe kmewf the iirafeldbe^ ;»'and< the^ofaiy^Bduht 
was whether the first taker should take an estate 
<H**f»j' or in datt; and it wdsf taUe itdttede^ ^\Sk 
^fe^'Wheie' win 'Mtit Wir hlrlriterit tf |i^e^|^ 
estate tail* fnot to" ttie first taker.! Jn the cases 

the testator i^iiScitutly ,i»fuiifested Ms Ji^teilthMil: 
but here he had used no wcM(s tefifif|$n|;%isFln- 



die Doc«ftn»B««ip-'«iNMikt'* ^ Oif . ^f^W^ 




teiMi«* «^ ghee «Hi «B«Me''^1httierit^ii'n«^*^ 



•n 



Wright^ (^) the cases of Demi v. Page^ smhI Hay t^. 
Eailctf Cofeotvy, w^resiMNxr be clearly dirtk^lAr 
ttbtofriaai Robinson t^.Hicdc^^ Ptersan v.VidsfSKjSic:; ^ 
baoiaiae tte gift was^not^ m tkiea:, to ebiklren geMe 
ra%^ but to^ <k%i^teis, a partitB^lar class of issUe^ 
asd becauae tbe wordls '^Ibr want 6f i^ch i^ue" 
weri satisfied bytbe previotis estaiei^ of iiih^it>- 
anoe m the sons^ and the life estates in the daugh- 
ters. StiA it can hardly be considered that the tes- 
tator intended by the indefrnite gift to the daugh- 
ters to make them mere tenants for life ; and it ' 
iloe^ appear rather diffieult to understaad why the 
WMds '' ift default of such issue" were tbougKt ""■ 
aufficient ill Robinson «;. Hkks, PiefscMa v-, Vidkers', 
andrFlNiiikt?. StOTen^ to Enlarge the estate bf the * 
■fiivt taster 4nfo an estate HA, 4n oppositibn to tHe' ' 
•exipMss 4i&meaj and deelared intention ; and iii--''' 
«iift«iett« m Denni?. Pi^, ikiicl Hay v. fiatl ik" 
Co«ieiitr!f> to enlarge «he kidefiniike gift 't(>' the' ^ 
4UigirtcsK, «mitelen((y Mith 3ie genera! ^hni 'dt ' 
4h« <vffi^ ttAdift fuHbefantie ^ Ihe pres&iiialft^lb- '^ 

weie pennitMl to «x^ a positiYe foo^ #Mdl'^ 
nothing could ^iilistand^ ta^ it the lafo^i' #^1''" 
strictly reatraif^^ their mere rdatire signifiott^|(|wl 
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The rWMNif '' m 4etHilt «yf judkisittei 1miv< 

irfler a deTige to one for life^ with remainder to 
the. cMMMP^i^f tbetmant fo¥ Hfe^ ami ^kin^heiri. 



t , 



Ms ^ Doe dv GoBiberbitth.t^ wh^e 

the-preinisea weee d^ied^to.JD.C fwr I^ ferhw 
sepi^rfUe ns^y with a power ef JeMing,, rnmauukr 
to trjuiitees U> preienre €eiitiiig4»i rraiaioders, i|e* - 
maii^dQr to ajl the children of D. C.^ begotten #rU^ 
be begiQtten on her body by testa^r's nephew J. C, • 
andt^dr heirs, for ever^ to be ^equally divided be- 
/tweep and among such children (if iqore tbiuEr.one) ^ 
sh^re and share alike ; but if only one ii^hild^ then 
to such only chil^^ and .his or her^ heirs for ever ; 
anjit/or iefmdt of such i^ue^ to J. C.^ for life. 
Xioad Kenyon ^aid that wordd more eisphatical 
eoidd no| be. used to create a fee^ th|L1l^^'^^to A.^ 
and his h^rs for ever/' a.nd that here ''in defiluil^ 
of, i»8ue" .)yas referable to children^ He lhei:^ce ' 
thoi^b^ it infinitely t^ much/ in x^cuMtaimg^ti 
w^^ jtx), say, that: these words oidy gaiiei an toi^ 
tatf^^fail.tq D. C/s ehildiren ;$and (hbt Iha CowtriP'' > 
^l^S^.^f W»»^iProce^ ^ (donjMtwa/only.i^saM 
the e3sgj5^9, wor^s- Apd JW>W«jJ.«^,.th» jCom* 
co|i|^4. npt,]:f^ejpt,a,ny .wpr4t iff hicb had ^sfeiise m><ttie^ :« 
pl^ei^h^re ^ atpod^ ap^^tbat iAe words f^ raeh ta^ 
»u|'' wei^e sepaible j| thf^. nfeant childiteift. : r^ 

The same construction prevailed in the case of 

(«) 3T^ll.<m. (iTsa.) 



<j. 
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tt.'H: dtttf-'h^f- '■^s\^tii Miti^ h^ <&fia^'ifift^ 

rem&fndet' to trtist^&i 'fli^^cC tbbf^ 'DieSflr> dt«^ 
her Itfe to pi^ser^ ccWifihgefnt i^eibalAd'ersi r^ 
tiMiider to'tlte use of fhh lB.Sfrfal issue tf t\ki& 'hUtiy 
ol^'the daid R. H. in suth shai^ed^ manner, -mwd 
iPoi-m, as R. H. ishould by tna^p^ftit ,* imd iii d«^ 
fiauH of appointment to the use of afi-^be «^d¥^ 
df R. H., lawftiHy to be heg6t(tn,andthe{r^he^(f, 
tik tenants in fcommon^ and iiot ak joint t^A^IC^ 
and in default df such miie^ to the use of alKSife 
other children of his daughter R., begotten hrHJb 
be begotten^ and their heirs as tenants in comrtifcm, 
and not as joint tenants ; and in dfefeult of i^iili 
issue, t6 the use of his 6wn right hfeiFS'for cvtt^. 
The question was, "what estates the cbiMrcift^'^ 
R. M. took ? It was contended ttett they it^dk 
Estates tatil. Btit the Court held that' they 166k dii 
estate ' ift 'fee by purchase. Lord Ettenftordu^ 
said/that the >Vh6le argument had reKtctt rh'ttiii^^- 
ih^ ttte words ^^ in default ' of such isstf*^* to^*Hte 
cWldvenof R.H. and their issue; btit%e^€iwtft 
<Koug;lit tbat these words were in their 6iaift% 
^dnd^iroper sense referable to the childrfeti billy. ^^J) ] 

/; These cases, are l)a]i%. coi^sistent witli Er^pj^^^^ 
Stovai,.oj with Denp d* Webb r. Puakey>.(^^a 

(a) 7 East. 521. (IBOaO «^ .. two ^/Uii 

. (6) See ijJso Doe d. Liyersage p. Vs^ughai^,,^ 6 j^i^i. ^aud^^^. 
464., which confirms Hay v. Earl of Coventry j 8upray_^b% and 
shews the extent to which general intention threatened to go. 

(c) 5T. R.299. (1793.) ' 1 
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Mne of g0f»fir4l .^'wtwftwn wlpplii ifcmaiqft 4o Jbp 
8t9Aed. Th/9 Aeit^t^w* d<Bvi«^d ^ej^n '}fiv^^,f,9^hi$ 
grf^nAsQu N. W. for Ufe, i^thpi|t f ippeiai;binf {it fij^ 
wa^tei ami.iaftel? hjis decease tp t]^ tf^Mc ix^i^^of 
bifi body iawfuUy bcgotte^j and to the Imrs ^lid flfir 
figifis qf such is$ue maie forever; mdfor €^ffMlt 
qf sueh i8B%te male^ thfm to his ^^ran^Qil W. \Y; 
for Jife^ witiii remajbder to the \^\ip H^lIe of. bM 
body:, ^Hd the heirs and asfiigofi of such isduen^M^ 
and for default of such issue male^ then to; hn 
grandson J. W. for life, with remainder to his 
issue male in l&e manner. N. W. aufi[ered a re- 
<B0very, and died without issue. Lord Kenyon ob^- 
fery^ed^ that it had been for a long time^ and very 
proipedy settled, that if a devisor, ignoraiit of tech- 
Moal terms, (sitting down to draw his own wil|^ tpajl^0 
ejafihi^ limitations, the Court, in construing that 
witt^ mu&t depart frcnti some particular iimit^4i<>Hf> 
W order to give effect to thegeneral intention ^fth^ 
deviaeor. *^^That (he cantiiiiiied) wa;s aok^ninly decided 
i|il4 ani^ioMsly inserted in the certifi/catey j^ Robw- 
fswk }(>^ Robi«^on. Now what was fbe general .ivi- 
^CPntiotiQf the devisor m this cspe? ItWiM^i^^ 
/<Im inife descettdtnto ef l^s grandson K. W- 
^lM>«M -taktf ftb^ estatje, ii.nd ^t nwe.of thoii^to 
^vithovDL tite sub9e(itieiit Umiia^ioiiks were .given 
^OkniM take linlfl ^ the »ale deic^todants of N. W. 
'S«iwe extiihct. It liad beem coiWen^jd laj the pktii- 
tiff's couiMel, thftt N. W. t^oly took an estate, for 
'fife : if so, what estate was given by the words 
^ikG Issue male of Ms bcwly lawfeUy hegdfiten, 

2a2 
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and to the heirs and assis^nts of such Jssue male P*^ 
Waa it to extend to more than one ?on ? It would 
be difficult to extend it to more than one ; and \ 
cpnc^ye that the eldest must have taken the ab- 
solute interest in the estate. The devisor's inten- 
fion will be Tiest answered by our deciding that 
N, W. took an estate tail^ which will comprehend 
all his issue male, and that none of the limitations 
over could have taken place while any of his issue 
were living." 

Here Lord Kenyon seems to have considered 
that, according to the legal construction oif the 
words of gift, this would have been a devise to 
T^. W. for life, remainder to his eldest son in fee ; 
but that the words ^' in default of such issue" con- 
templated an indefinite failure of issue, and were 
not referable to the son. -If his Lordship con- 
ceived the words " issue male" in the gift to be 
used as a substituted term for heirs male of the 
l>ody, .then they were words of limitation, and 
N. W, took an estate tail under the rule in Shelley's 
. case, and not by virtue of the rule supposed to be 
. established by Robinson «?. Hicks for the con- 
struction of wills which contain ^^ clashing limita- 
tions." And if he conceived the worda '^ issue 
male" in the gift to be used as a desciiptio |>er- 
sorus, then it should seem that Doe t;. Perryn.and 
Denn v. Puckey are clashing authorities. /'; . 

He who shall succeed in thoroughly reconciling 



this modern doc£rine of general arid particuliar ih- 
tention with the principles of the decisions which 
have been stated under this head of enquiry, or 
with the rules of law and received canons of con- 
struction, or even with itself!, must possess in an 
eminent degree the happy faculty of educing sym- 
metry and order from the crude anomalies of the 
law, and creating to himself, at leasts clear and 
harmonious systems out of the elements of con- 
fusion. 

IV* It is impossible not to perceive that even in 
the time of Lord Kenyon the courts began to be 
startled at the probable consequences of an indis- 
criminate admission of this doctrine in its full ex- 
tent ; and acknowledged, tacitly at least, the pro- 
priety of fixing limits to its growing power. In 
the discussion of the cases stated in a former sec- 
tion, (c) it has been shewn that the judges of later 
times have rejected this doctrine in several cpse^i, 
which appeared to fall within the scope of i^ ap- 
plication, and which in the time of Lo)*d Kenyon 
would probably have received the construction of 
ah estate tail in the first taker on the principle of 
effectuating the general at the expense of the par- 
ticular intention ; but which previously to his time 
. would have received the same construction on a 
different principle^ viz. that of upholding the estar 
blished rules of law in opposition to the intention. 



(c) Supra, lil. 136. 138. 
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It may he thought that the determination in 
Jesson v. Wright proceeded solely or chiefly on the 
nptioii of effep.tuating the general or paramount 
intention^ conformably to the doctrine of Doe tf. 
Smith, and similar cases : but in fact that deter- 
^mination struck at the root of the doctrine by ex- 
pressly treating the words " heirs of the body** as 
fmcontrolled by the context^ and as exerting their 
legal and natural force as words of limitation to 
all the heirs of the body of the first taker. Nothing 
can be more explicit as to this point than the lan- 
guage of the noble and learned persons who ex* 
^tedned the grounds of the judgment. Lord Eldon 
iiaid^ that if the will had stopped at the words 
^^ hdrs of the body/' then, notwithstanding the tes- 
tator had before given an estate expressly to W.W. 
for his natural life only, it was clear that by the ef- 
fect of these words (heirs of the body) he would 
be tenant in tail ; that, in order to cut down this 
Cistate tail^ it was absolutely necessary that a par- 
ikulur ifUmt should be found to control and alter 
it as clear as the general intent here expressed ; 
that because children were included in the woMs 
''heirs of the body/' it did not follow that ^" heirs 
of the body*' must mean children only, where you 
oould find upon the will a more general intent, 
comprehending more objects; and after stating 
that it had been argued that ^' heirs of the body 
being the general description of those who werp to 
take, and the words ''share and share alike as te- 
nants in common'' being words upon which it was 
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diiSicult to pu,t any reasonable construction^ child* 
ren would be merely bbjfect^ -itifclifded. 10 thef^de- 
.scription. and so woiild sift omViliJlA' and that'^fwr 
wantof^ such issue*^*" must mfeistn fdf ivtint of bfey^ 
of the bpdy; his Lordshij* added; *"if the woirds. 
'children' and ^child' dre so 'tobe ctmsiikreiJ^^ 
as njierely within the meaiiiii^ of thfe tfotd» * h^fs 
of the body/ which words cotii{)rehend thdni aild 
other objects of the testator's botinty, (and I do 
not see wh^t right I have to restrict the meaping 
of the word Mssue') there is an end of the <^uei3r 
tion." — ^Now the plain inference to be drawn from 
these , passage^ is^ that the words ^' heirs of I^q 
body'* were considered as descriptive prapno vigsr^ 
of the whole line of inheritable issue; that the 
Kyords ^' share and share alike as tenants* in comr 
mon" were rejected as repugnant to the estei- 

. blished sense of the words ^' heirs of the* body ;." 
^t the word " child" was treated as involved in 
t1ie comprehensive term ^^ heira of the body ;" tha^t 
the words ^*^ in default; of such issue** vrere uRderr 
.stood as relative to all the objects of the ^eoed^njt 

, ^ gift^ and not merely to the last antecedent ^^ ctuk^,*' 
and consequently did not cut down that gift ; and 
that the d^viscf was therefore reduced to a siinple 

^ gi^ to A. for life, remamder to the heirs 6f his 

boijy/ and in default of such issue, over, which 

" Wasi clpariy an estate taU by the expresa terms of 

/the rule in Shelley's case. The words introducing 

tte gifl^ over, on which Lord Kenyon always r^- 

lied,^ and on which he built his doctrine of general 
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fuid pdfttcukiif^ifRteplidn/^io^ttr tUi^ 
tfae^roniiA &ithA4eebimi^ vfAn mgantiedaB tlbeieUtf 
eih;iiin8<hniae' ^tijM^tei i^'^ai£Rsr<Kqg )a«i'>lii^uiiieiri; 
ag^Dst iV; sati-ib^ eanliotiibe ddubtefl' tfaat'if tbf 
vHUbad Btaj^peidialttAie ward^!" tkM^-^ tii^ jud^fioent 
wouid'hate been the samei; 'The words "^^^ ^eaenl 
iBteiit,^' atid' ^' particiilar i intent" lYece indeed 
thtown in (bfHt of respect perhaps to- the great 
names by which they ha.d been used, and certaialj^ 
not^ as we shail presefntly see^ from any respect to 
the doctrine in question^ but it is dear from the 
applieation made of these terms that they were 
meant to express the legal effect of the words of 
gift. Lord Redesdale disavowed in distinct terms 
any refiance upon what has been termed the ge^ 
neral intention of devises of this nature ; and ob->* 
served, that to say ^^ the general intent should 
over*rHle the particular, was not the most accurate 
expreasion of the principle of decision, but that the 
rule \tas that technical words should have their 
legal effect, unless, from subsequent inconsistent 
vrarfy,' H was very clear that the testator meant 
otbe&rwise/^ 

» 

s 

■ ■ • .. n • 

y. It only remains to state, that not only has 
the accuracy and propriety of -^ this phrase '^ gene- 
ral a^d particular intention"^ beeis deqiedbyUbrd 
Redesdale ; but that Lofd EMon has oil mom tiwi^ 
one occasion condemned llie doetnne aflr>telidiii(9^ 
under the pretext of serving the general intent, 
to destroy both geneml;jiUd particular intent. In 
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Haimed) pmdjifemammhjf jpBiAgj^ lamrm^eeh 

|iiil3culaF,r\«]3^ithb edd<af(smbd6ii»oniis1»fgi^e 
jpower: 4q.tibfe pedrMb hdjnmg lUe firttt^alate liKotdM^ 
ing'lto^be gnuwaliiUd pammcniMiBtenttOidbitnoy 
jthe : interest ' both lExider tfae:^Bi^raI altdtpdrjliixiilar 
intent. Howevier> padded liis Loitdshi[K) ibts^ddl 
fnmbdy sefttled a» a mle of law> that wheiie^tkora 
la a particular^ and a geneiral orrpaiaiBoiint intemt> 
the latter shall prevail ; Bjod courts are bound to 
^ve effect to the paramount intent" Atte^ti]^ 
io the subsequent parts of the judg'ment^ which 
have been already stated^ it may be Collected that 
by this passage nothing more ivas nieant to be con^ 
veyed than that it is definitely settled that the 
words ^^ heirs of the body/' &c., unless eleail}^ 
explained^ comprehend the whole line of succes? 
ftion^ and that a gift in those words unexplained> 
preceded by the gift of a particular estate of free? 
hold of the same quality to the ancestor^ opemtt^s> 
aiusordingto jthe rules of law^ to vest the inherittincd 
in the ancestor, in opposition to the words^ aad>tbe 
intention/ and that courts of judicature are bound 
to impede that construction upcm the wifl. 



mm 



h iTb fidm upjthe short hut eventful history of ttue 
iwUriiie !t^Lordr:Keitydn &Hind it estal^hshed as a 
rsteUtf 4boa8truotitm in mls^^^^ti^ words '' hetra 

il .intrj-?;-? 4v.7VM(*) tB8glfc5K • : ■■.■"..■* 
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lioiit^tiou^ and enlarge t)ie ^eatate of the first tf^^^ 

.This ixijLe^ ajtber>:bf&cau^.it ^4 cootoactecl ^h^ 
ru0t <>£ aqtiqiiityy iurbecause.it prjesented.^oae of 
those barriers which n^t b^,. broken. 4<^iiKa|c;ie.^ 

areMoi) for it9> baais^ and natHra]^ equity for iU . obr 
jacti icould be iirmly establiBtied, was destia^ to 
be expunged in effect from ^nodem jurisprudence. 
But as the rule> however unworthy in itself of the 
Mrious r^^gafd of grave and learned meR, stood 

^c^nected with the mam fabric of the law of real 

• 

property^ .and gi^eat names had bowed to its prer 
seriptive authority ; it was neoessfiry to look arouxid 
for some new principle ^ construction^, whipb 
might supply its place. The certificate of the 
Court of King's Beach in Robinson v. Hick^u 
proiieiu]gating> as the ground of that decision^ n^- 
toessary implication founded on manife&t geoexal 
intention^ seemed to furnish such a prindpljS. ylX 
}was; therefore, held that ^'heiifs of the bQdy/'fi^9. 
in jUhe r operative part of a gift were restxaii^^ 
jand cut down to words of particular desigp^tipii 
«% i^py ej^pressions^ incpxK^istent with, a pplWP 

ft 

fof d^sceiitt;. but that if this, gift wa» |ollpi^ed.l;iy 
^ gift over iu default of issue, or even . of sucfr 
issue^ the manifest general intention to l^e , .cpj- 

ilected from the terms of the ulterior devii^ i?iy^" 
reached this constructive gift. to v^dixv^u^ ^^fn^j, 

-^whether those objects would h^ve t^kp^ ipi J^Mr 
fgirjifepuly) and raised an estate j^afl W(!J'^^>ft?f' 
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taker hy iThpUicamH; a^ !« Do6t;. Smith, Iioei>. 
Coopeir, &c. It followed, as a necess^ai^y conse- 
quence, that if there Happened to be no such device 
over, the words of gift took effect according to the 
construction tlnis imposed upon them; so ihatif in 
Doe V. Smith there had befen no idevise over, the 
first takfer would have been h^ld- tenant for life, with 
remainder to the children ail purchasers; and if in 
Doet?. Collis, there had been a devise ovei^ for want 
of issue^ tbe first taker' would have been held tei- 
nant in tail, and nothing would have vested in the 
children by purchase. The restricted construo- 
tion, therefor^, of the words ^^ heirs of the body," 
&c., thus anxiously established, was entirely at the 
mercy of a few connecting words, introdttdng a 
further disposition of the property « If the pr^ 
sence of such a clause let in manifest general in- 
tention, it bore down all the particular limitations; 
and the admissiion of the new doctrine^ brought 
about, by an indirect and unnatural process, the 
very same result which would have been indut^ed 
by applying the discarded rule of law. That this 
authors of these doctrines were actiiated' tiy'a 
sincere zeal to est:i).blish testamentary disposition 
on what they deemed to he the only secure and 
rstttonal principles no man can entertain an iri- 
ktdnt'g doubt : but it were vain to conjecture by 
what train of reasoning such a mind as Lord 
li^ehydn's was induced to pursue a course so ap- 
*j[)ar6htly inconsistent as that of regretting at one 
tJtoe that wills Were not construed with the sa'mfe 
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seftiedf rules ip^licdWe id' t1i6 constniction oif'bodi;' 
aiicf,' ^naSy/aditiiuitlg a' doctrine so vague as thai 
of "maiiifi^st' general intention^' founded on neces- 
eary implication, to be apjdied in defeating the 
only assignable end proposed to be attained by the 
exclusion or relaxation of the strict rules of la\y ; 
viz. that of preventing the devisee for life from 
taking a larger estate than was expressly given to 
hlm^ and of allowing his issue to take as pur>- 
chasers. It was evident that such a state of things 
could not long subsist. Succeeding judges yielded 
for a time a reluctant submission to the authority 
of Doe V. Smithy and other cases of that class : 
but perceiving that those cases clearly admitted in 
effect, if not in terms, that '^ heirs of the body/' 
&c., in connection with a distributive direction, or 
other repugnant expressions, were properly de- 
scriptive of individuals as children, &c. they began 
to enquire into the sufficiency of the grounds 
on which an ' estate tail had been adjudg^ed to 
the first taker to the utter destruction of the ex- 
press estates which (according to the interpreta- 
tion in Doe v. Smith, &c.) were devised to thoi^e 
individuals as purchasers. These grounds .app^ar- 
ing, as in truth they were, to be untenatiie, tnc 
courts determined to support and preserve the es- 
tates so admitted to be created. They adopted, 

(a) Suproj 197* tu 
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tl^crefijre^ ^^le ^ ^^nc^ipl^ .appUed. J?^,,Lprd.Kenj(9n 
to the constrv,ctiQn,of tl^?j]VQrds f>f^g}f%^ a^^ ^^^^te^ 
his doctrine of general ujtentjpl}* ^t. first tt^ey pi^p- 

ceeded upon theefFe^jtof suppj-a^ded woi^d.9 xrfli^^^ 
tation^ or other words capable of carrying, the fee^ 
as affording a seeming distinction ; till I)oej>. J[es- 
son^ rejecting that distinction^ went finally to. se^nc- 
tion this modern construction of the words ^^ heirs 
of the 1)ody/* &c.^ and to exempt it from the in- 
fluence of general intention. Jf this' sketch of the 
rise, progress, and decline, of the docytrine be cor- 
rect, (and I think it may be traced with more or 
less distinctness, through a line of decisions from 
Doe V. Smith to Doe v. Jesson,) it follows that 
the construction, which prevailed in the class of 
cases considered in the fourth section, was in fact 
a branch of this doctrine of general and particular 
intention ; and that the principle of those cases 
was latent, as well in Doe?;. Smith, &c. as in Doe v. 
Laming. The judgment in Jesson v. Wright 
struck at that principle, and finally destroyed the 
whole doctrine as laid down by Lord K^yon^ 
root and branchy reverting, though late, to that 
point at which all experiments of this description 
must, from the natural inclination of mankind, and 
the strong tendency of the law itself> towards fixed 
principles in matters of property, ultimately rest— 
«n adherence to the established rules of legal con- 
^ruction. 



M6 



it i 



' ".' It • '• •' * . :..•! ■ I I- ; J... ; 

I, .1 . ■' I ^ '*.."' I '' \ , \ii i 

l\ ' • '. ■ \} * ' . ■ •' «• . } -i • ; . « •, V I •■'.•. f J «a 

. »,l / ' .. 'I ,. • ' . • , . . ■ .,1':' 

SECTIok VIII. 

Cy Ti^e^ gamed hf the Destruction ^f CWitm^ 

gmt Remainders, 



The rule of law which requires' that a contin- 
gent remainder shall vest during the continuance 
of the particular estate^ or eo instanii it deternunes^ 
necessarily renders such remainders liable to b^ 
defeated^ not only by the tortious alienation of the 
tenant of the particular estate^ but even in som.^ 
i>ases : by his innocent conveyance. If there bei 
l^al. tenant for life^ with legal remainders in 
Gontitigency^. and he muke a feoffment^ or sufl^f* 
a.recoyei^j &g. this of course amount^ to a,£or£^^ 
tifre pf j^s life estate, and deistroys thereinaAnii/eJ^s,^ 
if, hft ^Hi^ender to the vested xeraainderman or ^^ 
irersioBer^ or join with «uch remakidernian Oirjr^r 
v.ersioner^in a conveyance by lease and rdbeasQy or 
bargain andsale^&c/wifjt bp^ving the immedifiA^ 
remainder or reversion in himself, he make ^an or- 
dinary conveyance^ the life estate is merged m 
the vested remainder or reversion, and th€> con- 
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tingent remainders can never arise, (a) The same 
effect may result from the descent of the legal fee 
upon, the tenant for life, where such descent is not 
immediate from the person by whose will the limits 
ations were created, (b) In all these cases the 
contingent remainders fall with the particular es- 
tate by which they were supported. The act of 
the tenant for life whidh induces the destruction of 
^ ihenlahid^», IhOttgh it woric, ¥n the instance of 
a tortious conveyttnee; i^ch a wrong or inj ury to 
the vested remainderman or reversioner as entitles 
him to enter, works no wrong or injury of which 
the persons who might eventually have succeeded 
under the contingent renmiriders can compkiii in 
a dourt of justice. They are excludi^ by the 
fittict rttles of law, to whieh equity conforms. The 
title Whifch is gained by tlie destrticiion of the re- 
timinders cannot be itnpeached on the grdiifid of 
any fraud 6r breacb of tifust oh 'the part of tiie te-i 
iwtnt -df Ihe particukr eistitte, ((?) wft^o h irtid^no 
^ligsttiOn, legal of «m<iral, to abstain fr6m tht^ 
^s tty ^hich his ^t#te may bfe d«termin*d 'btfdifi 
the cdrftiiigetiby hdppcits. It y9^ thcf fdllf of th* 
|>c*d<ih -defeating thfe fiiWttttioiW Ittft t6r Jfedfofit the 
p^cMitton «^ littiMng m legal e«t»te'^f fiiselicac^ t^ 
ttttstee^to pwservfe the ecmdiigeiit i<ef)[iainders, olr 
l»f vesi9f)g)thelegtfl fee in tr&ijteter^, in brder thw the 
^ft»(kufeL¥ e^ate^ atid^ rlSttmnd^B tbight alrise by 
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way of trust in equity, and C9ns6qti6p1|j^ ^ii|l!(^ 
beycMEid the reitch of the rules which jsijl^fe^ ^^16^ 
contingent reniaiod/ei^ to the powi^r of iht putit^ 
cumr tenant. ((Q 

This doctrine^ as respects limitations of the legal 
estate* has long been finally settled. Lord Kenyon^ 
lamented the consequences of the doctrine^. and, 
bad it in contemplation to propose some legislative, 
remedy ; (e) which, however, \^as abandoned frgn^ 
the difficulty, perhaps^ of framing an act calculated 
to attain the ^nd without introducing greater mis- 
(chiefs, or from an observation of the ill success 
which had attended all attempts to legislate on 
such subjects. He admitted, .(/) however, tbaA 
'^ it was too late, as the law then. stood, to say tha4 
such was not the established doctrine of contingenli 
remainders. That doctrine^ indeed, (continued 
fiis Lordship) involved in it difficulties which b^. 
been frequently felt by wise and able lawyers, "wl^ 
fiad wished to break through the rule ; but ^.tbe| 
liad been deterred from the attempt by h co<i^ii||fi:*3^ 
aliQn of the consequences that might possibly, n^d;* 
8|ie. There were two instances, it was true. iKb«fi« 
the law was otherwise ; in equitable estates^ wber4^^ 
the contingent remainders were not destroyed, be-: 
cause the estate was vested in trustees to preaervi^ , 
the contingent, remainders [9. the accumey ^J^s^ 

4 

W) Fe«^. a R. 346. ie) S^y^^Mir^; : -Vivr 

.5 f/^ ^ ^: ^' ^' '" ^^ ^' ^*'*'* ^' Martin., r ? ^j^^ii^-* 
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reMbiiJ'ftn<l io copy bbldfi Whi^re the estate in tfa4^ 
teid ' of Uie nanor Would support all thie reiaimi'- 
l5.1 but in' the cue of freehold' egtates or 
inheniftiice> the rule wu so eiteblished^ that it was 
not to he shak^i/' There is a multitude ,of . OMies 
in the books of tenants for life destrojring cpn*- 
tingent neoiainders^ and recovennje^ at law. without 
ofajectiou^ by the stren^h of the title so acquicsed. 
To have broken through tbe r^Ie^ therefore^ woold 
have been attended with a certain and immipdiate 
(effect more ruinous than ^any consequences to be 
mpprehettded from permitting the law to take its 
course. 

It b true that courts of equity do notytooter the 
di^rtrnction of contingent remainders. They re- 
live to give rdief against the tenant for Ufe^ only 
because it is their duty to Sc^ow the law. But 
wh^re the estates are purely equitable^ the doctrine 
which would render them destructible by the act 
itf the tenant for Mfe is inadmissible^ because ibe^ 
equitable freehold is not governed by the same 
mles, as r^pects the liability to forfeitures^. 
im&L the legal freeholds Equity leans in doubtful 
•<3^es >egain8t such a construction of the limitatioiis 
ms wonld iCnable the tenant for Ufe iD destroy the 
cotitukgent remainders;.and jbo^I apprehend^ ivouM 
a' court of law. In the execution of marriage ar- 
tic)ess.and executory trusts^ qp^irts of equity icyter- 
p^9fs Mn^llitioiis to trusteea to piseserve contingent 
TJiey pomnAi in certain cases trustees wfao 

%% 



me o ^Utoyi -. leii ( desOrdgrikig jodbtiog^fit ivmni^nMmi 

teo4:lh0iliablit}r icupincbannferft itaUngnvithinoticdt) 

crimitipofoeqiaity liaii« Bvidr gbhe ibelcmglb 0^ ^cQifi 
itsg'tbaiJirisLave 0i0 breiiiaiBdefa».«re sdeatljr (dMtJMgi^ 
edjiianil no frfiiudv or breach of thiM caii^^bie^oiQib 
pattdy^jii IB ^ludmrtb^lesii iacDiapAtiralt 4o tib^ pflUi|r> 
tba0t wifiHring:^ % Ifegai mdina^ «;. title < perfeedjti 
ufaimpeiGhabk. on any ;jiidioiaI igroundy tosue UfK)!!^ 
tbat tlttey atod mifii^rcQ &U: the rights ^of ownersbipi 
ati effiactueflyi as jf the estate had been^* gained by t 
amy other act or consequence of law. Lorduiiardr: 
wicbes when contending against tbe extension of^ 
the legsl doctrine to. trust estates^ observed :(gt)l 
that^Hbe destruction of contingent remainders hyl 
the act of the tenant for life was considered asMit 
wrong without a remedy^ and so strongly a tort that 
ft ts' a forfeiture of his own estate; and^ therrfeFe, 
w^l»^ destruction of the remainders. Nm^,:canti 
t^iiitetd'hia Lordships if ^ equity ne?er . suffers .«tbcte 
Wficrtigftil idqts^ <m: any thing similar^ t^ ffAllte3K^^ 
feA ihe» tnnt ^atei, widler/tfae; trusted is in^^ihstl 
session^ why should this take place^ or the Court 
atrKKerto preserve a po^¥ii^r to xiestui :i^pi^itr^l^iqfy 
Iife>i> the execution . vdveneof. )the * law. cal^^mfti 
i^tongr' (k) This passage cannot b^e.^teesA)^ M^ 

,\ig) I Atk. 591. in Hopkins v, ^op]uI^. .. , ; . ,^ ^t^jg^ 

tih} Th^ foliowing extract is.Uiksn, from 91 Hd^ .9fvtb®^4lr> 

iMttitriia Jjord Hardwic^e?s>haiHi.writiagrr^ ^f^-l^^ifWi^^J^f^ 

m* h. " TH4e9|nictim of .6fipit9gf»t tF€i9JiM^i;i;|^j^j^iM^ 



Mobfifl^ rmtt :toi5QaUtif)oritj(f%:)'2ttiri^pil«iti^ 

dit^tk<micf^iUiiieiybllkii^ ckeudemilSmiiwEKikkBaAiitD 

tbd^ed^sitefoif life, taid>i»Bdeqaeh%ttL «bs(irnfiticin> 
clothe t'C^alnitei^yiiffdHue to tke^mted reitaiAxten^) 
^^ drreversfoiiei:. .it icoMiKte ,jA ^maaiuicunptioib 
orf ownemkip derog;atbry/ito^ Mm lighted ahxlfiirbicfai^ 
entithfiS'lHcn to enter for the parpons ^^; asiertiiig:^ 
those rights; but the law does not. ratogistiibuE 
the tbrtioo^ act of tbeAtenant for hfe any tortiMr. 
wrcmg as against the objects of ; the con ti^gtefifc- 
limitatiens^ which its own rules^ and tt$ own p<dieyi. 
hfive masde^ whoHy dependent on the subsisteneerofi 
the pMictilar freehold. i •:; 

5:iA^doefl not seem to have ;Oocurred to.tlm €oiH(t|i 
tirala tem^t for fife^ resting his. titte/^oti Ibelili!^ 
stodefeion of contingent remaind!eri»> ootldlrfctr oittp 
potpi»e>bQ: jadioiidly'Constiieared as i^ |ierlc^.Ml|^ 
had acquired, tte inhiBTitiGLnibe by la^leaccr anil Wtfi 

tfte t^QteAt for Sfe^ is considered in law tbe wrot^- ^k\Miti\& 
sanie%«. ' TtMBk^law books cidi it a tortloas act* Now if eqjti^ 
bflf: %s)Q^v;^t .^f&red fqy ather of t^e wrongful acts.al)p«% 
mentioned, or any thing similar to them, to gain or transfer an 
estate, whilst the trustees contimied in possession — ^wbat relison 
Ci^^" given why thl^^ sh<>nld take place, or Why the Cdirt 
^^M^'^t^ve to preserve this power to' the eestui que tfUsi't^ 
||fe/lli«s«ielAttta w%fc*<tf l»ic^ cidb a wtwi^/' ^ » 

2b2 



imty, a af^fvuof to Iwve trfen ttis^n for gi^^ 
Hiftt a tiUe,0ius-ficquii:fi4JiV9«iin all rMpscto,fK||t%lly! 
available yrith a, ti%. ocquwed hy.fmy pfhtf vam»9 
rfbif^ *k0^ law. Irad i)ipwisht; H tQ j^anetioii. Tlw^ 
ip a cave (i) wfa^re .«&. aftion ,«y^8 brought hy. IIh^ 
{Nurdiasar for, the JWc^Feiy of tixe dqpo^k moneiF 
paid upon a pyrchaae^ ftmfk tb» assignees ^ a 
baakropt^ it appeared diat the veatdpra were in a 
fituation to make a title by the destruptiDn of jcoa^ 
trngent remainders^ (.the. estate heiog-linited io tins 
bankrupt^ who was wilUng to coacttr^ for Hfe^ wi& 
contingent reroaindeirs to his sons^ with the verv* 
sionin fee in the assignees) and tiumgii it wasiidd 
that as this ability to make a title was not dtseipstfi 
till after the action was commenced^ the purchaser 
was entitled to recover^ yet Lawvence^ J. observ- 
ing^ . that as the baakrupt had no mh it es^e, the 
purcbaser might be conpeihii to take the ^til^ 
hereafter^ the counsel for Ihe porchaser ajdoooi^ 
that^ as the case was then ^cireumstanced^ Ub^re mn 
a good title^ . objecting only that it ought to. have 
appeared at the tkne of delivering the ahjMxvuKt 
The vendor's counsel assumed it as a>clearv]pi6|ipt 
that equity would compel a specific performance ; 
and the Court observed that it was little moi^^i^n 
< a question of costs to decide a w^er hfi%yf&^^ifffo 



iri'cfai 'mb aftliemtt '6¥='tK^.tifik;''ifc k clea'£ 
tHat He- wouH.trt* ' fedvi 'Befen' 'jittbWd* ib6 lijl 

nothing as to thitt diso^dtio^ IvMcb a e^ur^ of 
bqtAty WottTd efxeyctse Hn A suit fbr at Bped&e'p^^ 
fbrniance, for^ as iMas observed by liOrd ElJeisf- 
bo^dogh/ bow far the title comimimcated sifice^ Ib^ 
a^ioii brought niight^ in another course of pro*- 
cdeding, in another plaee^ render that aeti^n ^ibotn 
tive^ and whetiber the plaintrff might not ultimsteljr 
b^' compelled to* foHil his agreenrent^ itWM not 
for them to d^ide. But it dbews thaffi no suspiieiM 
wa« MtertainedtbatsDch tides could not bd foi^t^d 
Upon ^ purchase]^. This too was rather a^ stM^ 
tase^ a» the remainders were sub<^i)stfk)g;3 ^Eifd thli 
vendors proposed to destroy them foir ttte fmfj^mia 
dl M8*Wg a title. "-'■ 
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rftleS' gained by the de^tractbpni of comtngfsul 

'ii^tnainders:, (not infvoldng any htBficU (0'iSttifi) 

hirttf ffeqffiently been accepted undtfv the ad^lti^ ^f 

*^tettxittettit cottveyaneeFS. If die ft^t* of 'tttei^'-de- 

H&ki&iM be entaMshed b^ond a db«d^t> ^nd'ltf^ 

^t ^^hsiHy deay that die peinsons who mighH Itmt 

* dfetinrfed iindet thme remainders a#e left eiitir^ly 

t^idnmt ttMeiy.-^MAij ^l^vM thet^^* b^i my' b^sit^- 

'ffib^lh 'pfrondiinciftg the titte to aft itt*eiit# vaJld and 

^ftkffctetftbfife? But other geiltlemen appear to have 

doubted (for they can hardly be said to have ex* 

fAf^ei^6d^an opinion upon the point) whether arcelirt 



a^fe^S/ etaforce af dpebHie p^rftyrftiaftce ?^ Mr; Bot^, 
lefterol^serrhig^ that 'though 1%e destructiDnof thb 
'Vnmting'^nft ' femaihdert "by »a t^ustfee appointed fer 
'{ir<idervm^ thettt 19 punishable' in equity^ still iifikem 
^4b^4l^ B bare tenant for life for his own benefit^ 
■with remaindera over in contingency^ if ke de- 
'Woy the contitigent rematndei^s^ it is no breach ef 
'trust; for where there is no trusty there cannot be 
tt breach of trast^ and that there is no ground con- 
. sequently for a court of equity to interfere; 
adds^ (A:) ^ titles^ however, d^ending on the va- 
^ fidity of an act of this nature, can never foe recom- 
^ mended. The power of tenant for life to destroy 
contingent remainders is strictissimi juris. It 
certainly, therefore, can never expect favour, or 
any thing beyond mere support/' Where a title, 
which cannot be impeached in any court of judica- 
ture, has been gained by any legal mode, which 
"fKe law, though it may not favour, is bound at 
^least to iSrtfpport ;-^where such a title is in iai^ ^a 
Hnfterie legal c^ousequence flowing from the rules - (^f 
}aW^ which put the remainders in the power df the 
leiiant for life, and in some cases render it< difficult 
for him to act upon his rightful ownership, with- 
out involving their destrueti<m, one cannot' resuliiy 
^ discover any satis&ctory reason for rejecting -m^ 
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{k^ Bail. Co. Litt. 290* b. n. 1. S. 3. : bat'see B4tt.^Fiam. 
C. R. 253. n. ^4 ' .*^» 



MUST, wi*.] ^^SiMvmf^mrctm^wviBi^^; _ - r i^Rft 

^ifitlet . !Tb&iide^«uii^r'a<4e«if6 to; ope «^r ^fi, 

^rcumiiiider to Ua /heivy gietieml^or spi^ci^JU iaequ^^f 

.ik^eliderit^ on tb^istricfi .rales «o£ k\y ;f9uA B/otSxU^ 

rbbyimdi mere 4nippoiit (qoi: always that) has^ev^ 

kftt^k^eUeiiAeAtoih Mti.iS^gdan also in ref(^iH^ 

dto the observations which fell &om the Qourt^Hi 

,£fBaward t;. Willock, as to the speqific pe^foriQa^ce 

•^f. tbe contract m equity^ (^.erves^ (l) " itsboi^d 

Tsedm that the* {mrcha&er could not be' compelled to 

:tike the title^ for equity does not countenance the 

destruction of contingent remainders/' referring 

to Roake v. Kidd! (m) It has been observed^ 

howerer/ that in Seaward v. Willock^ the remain •< 

ders were not in fact destroyed ; and the obsenr- 

atton that equity does not countenance the de^^ 

- ktruction of contingent remainders may have been 

intended to import that equity will not act where 

. its interposition would occasion the destruction of 

the remainders. 

J ■ . . . ■ - 

jr Whatever doubts may exist in the minds of son^ 
dadividiials upon this point appear to be founded 
ll^rtncipally^ if not solely^ on some expressions which 

fmfr(un> Lord Eldon in Roake v. Kidd; The de- 
jieiliion of the case, however^ proceeded on a very 

differept gfound^ it being extremely questionable 
"(irfaistlbear^ the > limitations were contingent renlain. 
rftess;:. icor >:€}xecu>tory. .devises, (n) The import of 

(0 Sugd. Vend. 6th edit. 355. n. 

(n) Stipra^ 16. - 1 » 
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.JitiJi^ |>e^ lai^^Vral^ the w»m U^;mibmf[ 

t^,^««jy^ IWPfow«B«e^ of iwitradtg- ttjiirt he^.Mf 
g^lated OIL ^Founds th^ wiU ikiidie it judidusL («)! 
9^1 it sihQiiM seem (hat any deviftticm frtm Ito ttricft . 
Uuie o£ moral du£y imptitlaUe ti^ a tdoAtit {orlffier> 
vfho d^tto^B contiisgeiit rematnders. note crafieted: 
tp hi9 Id^ephigj. but legipJUy sabmittied t^ his paw«i3^^ 
Gftn hardly be the subject of judkial otgoiastami^ 
The plaiiitlffp iudeed, must oMne* inby Gouvfc yMi 
ejbean hands; safiilr as relates to the mattier Btismai^' 
he must ^o equity towards those agakisir wbcoa ^ > 
s^kf it; s^nd therefore circumstances of frauds misre^ f^ 
pf*eseAtcLti<>nij( ^. not suffieienik to watfirairt tbs aotiye i 
ia,%|rpQsititiivgfU»e Court, may indueeit tei wiUihiM] 
itf^ ^xtia^dinairy iftidw^ 3ut im< a suit^ lor the speeijfkif^. 
I^prqiapce, of a c<^iitra:ict JR)ir ,3ftlie^ th)eCQurt<eaBHt 
ni!^, ,^i|qujir4^ iA(o^ the mfiralfitnea»«f the .means ito^. 
i^hi^h.^thevfeHdofE ^wes^ hi» title ter the estate $ iil'» 
c9nu0t.be .ri^quired , €if him IbM he ibeuid iMtw; 
ejij^qd it without auy dei^eliiclioM ef duty ; eil iM 
hus|;i^d^ parents fi^ .friend, If< hen^hewirii t^e't 
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(a) 7 Ves. 35. .:, /; bn^ ,^h\ ^ 





Wfeiile^elbftgafAiSb^blfii iii> nAirtfon to five '^iSt^r'^ 
tibe soit^tb^ h«l f^tyftrtiN^id A« #]^bt!toi!fr« \iiM^ 

dr remedy'' towards third persons in an<M^iel^ trin#^' 
»ceic^. It may be truc;^ that h.e ought not to have 
pttrfaned tte- lae^fs by #bifehrhe Has acquirecl t\ie 
jMTdpcMy ; ' Chaff ii^ mMt <)ught not to l^^p^ an^ estate^ 
tHlich* h« hAW borrowed of tf friend m a i^aliSca^' 
tioii te hill ^nte ; (^)' 4Mt a tenant for ll^ 
ettght ndt to destlr^y contStig'ent rt^tnMffcfers ; ttlcrtf 
a. tenant in tail ought nolf to disappoint (tie juBit 
bopM and expeettttiona of <^ isme aBf<P remain-* 
defoMiy in tkdalion of the last solemn injunetimfs^ 
o# a nrffl, which h^ »» botmd> perhapsr, by every 
tie of bmiottr and^ gmtitude (fo ftilAli accordii^g to' 
the inftention: bot ift those caf^es tibe Court can- 
onftf sAy, fieri f»)n deibet sed factum vnj^t. The 
j«id^menft of Si^ Joi^eph Jekyll> in^Cowper i^. Earl' 
QMiper^ cMCaimi* some passages appoi^i^e to* onr 
pMHidrit. purpose. "^ As to the hardsfrip (be ob^ 
served) of setting up this right in respect to" the" 
person against whom the suit was brought^ I own^ * 
emd eattMo^ fei^bear dieeiiarhig, that were f to cun- 
siderDtMr maMef, not- m sitting in- judicature, but 
tddring" Mil dll manner of eonsi<$erat!oTis, such as 
bone«r, gf«tJlW*ev jprf^t^ conscience, &t\y I mttst ' 
tlAllI ttiy' tteim ijftAttld ttever have been matfe-;***- 

(6) See Doe r. Roberts, 2 Barn, and A. 367, Cecil v. Butcher^ 
^ Jac. and W. 565. 



tffir#l]f aceordi^^ vto niad's wiUs wand prhra^ affsci- 
^ip^s : -so the d&cir^tion wtioh: is. r ekecuted iMTf^ 
^.to be*gotempci by ithe ifules Nof law. and .equity^ 
i^hiph we apt to. 4)ppo$e^ but each^ in ito tuni^ 16 
)be I subMryieiit to . the other. This dtscreti<m> io 
i;f>me c^ses^ follows the law implicitly ; in otiiera^ 
aiijf^istp it^ and advances the remedy ; in othftrit 
i)gainj it relieves against the abus6> or allays;tbe 
r%ow! oi M : but in no case does it contradicly «qr 
overturn^ the grounds or , principles thereoC^ as >h«B 
been sometimes ignorantly imputed to this Court. 
X})g|»r jis ia, di$ci;etionary pdwer^ wMch taeitUerHthis 
ffffW^y 0tfa^. Courts iM>t even the highi^stj aqti% 
km ^^\'y?i^y^' ^^pi^cUy^ is by the constitutimiii lAr 

*^; Ifi qiioi^'tC^ii^k^c^ <(a«yd /tbbpe ii iu» 

gr^lWft? i fer i^aywg , ii^ftt, jh^: ilaw impute* i«f jgiritt . 
^ rtw? ^§«>Wt,f9J: Jlif«4) it shwW fteeB»jith8f4(tfe4 SMl 
ixj^j fjj^^B^BVife^ Ufoiiavftefe^nffnAe^itlsifclrill* 
jajgjiilfuli owjiCiTs %r^^v.'diei^BWieikm jdf / coiftijf^eal 
^iPSMpdprs> (which a^fe f^teir.ld), rrrt«(fnhft¥^ifc»p 
^^ /rajfp Jwdabl^. iiiig*ivesi,i^^ ii^nm\if^'M(Ay 



^sure-of'the moralM, tli&n^ftie^t|g(C^«i(}u^iA t^efe^^A 
iof th«i esfiate ag^nat-d^ii^htfol (omie^li «' atid4hU 
iiioi pentini spoicdc^eding' ^ undeif a' title - atecjui^etf % 
«icb meam; can be-said' toettt^r ')nto>'ft''Mxii*t (^{ 
leqmtjrwidft clean* ;h«ndfi(; ^^Bnl; ^'t^otild'ber'^^i^ 
QiiiiUh^ to contend tl^t tlie^dstatei is ^o dtfilc«6tid>ifir6M 
aneestor to heir with this maHt o^ j^^ptobdlioti 
fised upon it for ever. This would tend to a per^ 
petuity; and would be utteHy inconsistent witii 
the boasted policy of the law of England/ which 
favours alienation. The objection^ therefor^^ if 
allowed to prevail at all^ can only be personal to 
the tenant for life^ so as to render the title in his 
hdnds^ though good for evety other purpose^ in* 
sufficient to confer a right to enforce the' specific 
perfbrmanee of a contract fairly and honestihf 'en^- 
tefed into in relation to it. ' 



i « • 



c- '^Siieh a doctrine would be attended With iBtrlking 
|iieonv0nienc6s^ and no apparent benefit ^^'H<y#i 
im many dases' that might be: pnt^ h thetotiint fbt 
life to enjoy in its full extent the jus ^i^fiekSi^'9iO- 
cident to his rightful ownership^ without causin^^ the 
#istnscti6n of the conthigent remaind'ers? 'If th^re 
Ike ;teiiaat for life^ with contihgefnt rem4ihcteri^«* 
ism fekiiyl^illi thereMtid i^emaiiid^roi^r^vefsi^ ftl 
*ilta^f, »hi8 456hinio*' conveyance hfUktit atid rfe^ 
iM!f^\,i&o:'\ti}l ^eMtlttder tbe' t^eiaaindetb. 1^ is^lEii^ 
i|WJitfy'd6ut^^LU4idthe¥ di^ first taker i^ tafftiYit 
t(bffltieiWittP bbii tii<g«ne' r^HiaJifider^, ' wfth 1h^ Vf!^^ 



mainders^ is such at tile I'^^i^r e^ 
Hiitted to set up (though he suffered the recoverjlr 
in coitsequeirce t)f Ae ]ioi^ b|iimcnl' of counsel^ 
that he was tenant in tail!,.) i( ig obvious UtAt ted 
woidd be pbced in a> singularly anykward prediear 
inent. Nor is ili eas^r tot discover that any object 
would be i^omoted by the ftdm£B8ion» of the doe.^ 
trine iu; question*. Tenants^ for life wooM) not be 
deterred &om disstroying^ contingent rdnlamfevg; 
nor induced fo resettle estoites so aequiredi Ex- 
pedients would be devisedt for effiectsng the puar« 
pose without laying the title open to the supposed 
objectiti^n. The tenant ft^ li#e might first grant 
away the tested vematader or lei^ersioifi, then, oom^- 
mk a forfeiture o£ his life estate, whereupon; tbe 
grantee nught enter and sell the inheritcaice in 
possession. The doctrine wouTd) tend fo imrtkvm 
the admintstratiott? of equity^ and Utte tiil»s^ to pro* 
perty^ m the greatest esibafrrassnients^ witko^^t^ as 
it should see«^ eoadueing toi Banty^ ifostraUe eaii. 

It remains Mdty to observ«l that there is no- ana- 
logy between the case of ^ tenant tut life win^ 
{Hreirieusly tor the eonfiiact^ \m» gained a tide hy Ibe 



hy aotiog would he!Wi§firp]pi|«ntf>A)iu!f9nf(bUa^)|up 
.tpdeleat.Ju8.ow^,f9l«i|in,4ee4t . >; ^ .. ,')i;iti; 
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APPENDIX, 



Willcox V. Bellaers. (a) 

ROLLS^ JAN. 20, 18^. 



GRAHAM^ B. — ^No judgment can be given in conse^ 
sequence of a difference of opinion. 

Notwithstanding th^ respect I have for the authorities 
which have been cited^ my opinion is clear that it is an 
estate for life only in the first taker. 

Master Alexander. — ^I am of the same opinion ; it is 
not a case for a specific performance.- 

Master Stratford was not present^ but it was understood 
that he differed from the above opinions. 



[It does not appear that the Court adverted to the cir- 
cumstance of the destruction of the contingent remain- 
ders. But it seems that the plaintiff was entitled to have 
that point considered^ if the Court thought it doubtful 
whether he took an estate tail. The Master of the Rolls 
offered a case for the opinion of a court of law, which of 
course the defendant's counsel declined.] 

(a) I have been favoured with the above note by the solicitors for 
the plaintiff. 
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OPINIONS OF COUNSEL 

ON THE 

CONSTRUCTION OF THE WILL OF THOMAS fFILLCOX. 



^' I think thoit .Hej^ry Tboiaas Willcoxia tenant for life 
of the premises^ with a power of appointment by will, to 
any of his children in &e» withja vested remainder (a) in 
himself in tail in default of appointment, {tnde Goodright v» 
PuUen, 2 Ld. Baym. i437«,^tnd Morris t;*.Le Gay, 2 Burr* 
1102.,) and consequently that he may by suffering a re- 
covery destroy suchpowAr of , aj^poiplment, bar the intail 
and remainders, and convey a fee to a purchaser, subject 
to the dower of the testator's widow." 

(signed) George Downing, 

WncxiB's Jtw, (kt,t€> 1798. 



Opinim m Jkhfdfof Mr. MfUOmi Jhepufvkasefi 

''The title is not marketftble. It is very que^bnaible 
nrhetker, imitT ^tibe wBl of 1788y the children of the seller 
do not take by purchlu^e ; and fiome gentlemen wottid doi^ 
«rr^ther 4he power of iq^intHient could be destroyed. 

, . • » - 

If the children tooli as purdmsers, ttie title is tftaime 
bad/' 

iineoln^lflifi, MArt4i12f, I8lft 



■ ' H ' 



"Oj^mxm on-ii^Bf&f of anothir j^clma^^ -aoho aeeq^tedUhe 

''What Mr. — — ; — — '^ doubts may be as to the inter- 
pretaticm of WiUeox^s will I know not ; the singulaiity of 

(«) Th]$j» AOfcfkccioaAe. SChe jiMwrfdMa jmH anaptoil4i« iv^on 
of the two limitations. 
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the devise had tlruck me. I bid fully made up my opi- 
nion on the subject before I wrote on the abstract. 

The Only question is, as to what estate Mr. Henry. 
Thomas Willcox took under the will of his father. 

If the limitation had been ^^ to my son for life, remainder 
to the heirs of his body/' and had stopped there, ht 
would, of course, have taken an estate tail. 

But the question is, whether the superadded words/' ta 
their heirs and, assigns for ever," control the first limita- 
tion in tail, giving the son an estate for life, with re<- 
mainder to his children as purchasers. .That this is not so, 

T 

controlled, . apd that Mr. Henry Thomas Willcox took an 
QSjtate tail, is, I think, clearly proved by the case of Frank 
if. Stovin, 3 East 548., where the limitations were almost, 
in teems the same as in the will of the late Mr. Willcox. 
They were these : *' devise to A. for life, without impeach- 
ment of waste, and with power of jointuring; remainder to 
the issue maleof A.'s body, and their heirs; and in de- 
&ult of such issue, to B. for life, in the same manner." 
The Court held, that A. took an estate tail, and that by a 
x^overy', and the deed to lead the uses thereof, A.: ac- 
qi^ed an, estate in fee simple. 

The only. points of difference between the two cases. 



I. Tbat.in the one cited there was a power of jointur.- 
mg,.and in this there was a power of appointment : but 
that is an immaterial difference,, as they are both powers; 
in. gross, and. as such would be both extinguished by a. 
recovery. And, 

2i That in that case the words are ^^ issue male of A.'s; 

body, and, their heirs." And in tbis the words, are ^^ heirs 

qfthe bodi/ij and their heirs and dssigns for ever,'* whic^h. 

latter words, as they take in the whole line of descendants 

bolh male and female of the first taker, imply more stroi^gly 

tiie intention of the testator^ that all the issue of Henry 
• 2c 



Mil APffBiffftlK^ 

iili8f(i)||ae^i^ltclv0iX%:tb^,€^l^i of female dJ9«cei|d«ts,rnftx{ 
..ttJUtf<|iefsti;ii^^ to be to esfeWtatlii^lf<5?wS 

lNBri(irfiftie;rte&Mtofr<fin»ot be i^onfitruied t;o b0«iin)€«e&i^k«09 
deVi^^iwUaljb^iioBljf 1^ limited to;take>^ReKNb«lfc9rjflIf3jlV 
dOodtlie w^kole, 1 lUn of o^ion that jinjr: cm^^^mfi^pf. 
ii^dsildr^enfeitse.a sp^ifie peilomi^ of aniagroevDnefrfc^i^ie 
tiied/tQtO>b)' Ms. WJilcox^ for the tale of ttki9^eaMiteJJlj| 
do not see any other questions arising on'th^ abl^M^ci^ 
mpffmag aU th^ parties to the deed I have drwwttf jqupbI» 
lihf eanroyi^ce. r.. ^•::*^ei{.1 

. Lincoln's Inay Aprtt 11| jtftMen 



.LO 



Opimm on hehaJ^ of Mr. fFillcoXy tketknAri 



[O.^ h 



-•< > 



. ; I ih^ve .eolkSidered this case ; and Lam of opiniibi^ tlttit 
jH^ry ThotbBA Willcox took "an estate tail under tke> kbovi 
irill/ wHhi a r pd^er ' of aj^pointmeat- atnong .his ehilcbpen^ 
li|d> that lite; ipfoU and i^^nainderswere tiursad^ to^'ttia 

1h9ip{^a0ir< > Iftbki^rlto i^1i2aia|e^ 

f^^s ft|*eiw| ofrjtJ* bftiyff.opeijwl^iap woi^of p^^MhMi^ 

see Kmg v. Burchell^ Ambk 378.) but^ admitting that tka 
heirs wei^e to lake as purchaserSj they must have takftti es^ 
tatesm fee \ and as su€h estates were contingent, aadj§^|||^' 



Sykgtm^: Hfme/llid. R^mv9Q3l> €oodtdgy''^/>i9a^ 
ham>^BcmgL S64. Do^ t^i Pertynv 3.T- -Rv 484. ' WblBa^ 
?ll«l^^^'r;R.39&. Arid'se€ Sfiafith i?. Hbiil€»ek^,T^iAit. 
IfiSKy) Jtbc^ btos«quefice would be tliat ^U these r^ud^MlttfiS 
Hwe daitttoyed - by the recovery, and that Heiity THbuMtf 
1ISilko»^beda«ie etitilled as heir at \&w of l^e t^t&tDl^V^ 
]j;|»fiqNtti^*^tliat'he war ^di heir : (a) but -it «hOfuM b6 db- 
sa^MlOfttt ccAiitA of equity do not coimtenance the' de^ 
Atua6m4)t contingent remainders^ (Roake v, ffidd^ 5 Veif 
f:iOtf^ Itfitkdee^ the heirs* \Fere to take in tail by puiv 
Am»ii tkM^ tbtMig^ the limitation to tfaeoa wag dentrt)}^ 
the limitations over were vested^ and^not'affM!:ted«by tM 
redfi^Xfihxjkty in jorder to 6tip|K)rt this conslri^ction^' it 
must be contended that the superadded words ^Hheir 
heirs" were reduced by the subsequent words "with- 
qn% 'issue/* to mean " heirs of the body,^' sa .tl^at we 
/should then haye a limitation to ;^^ the heirs ^f the body of 
Henry Thomas Willcox, and the heirs of the^r bodies ;'' 
aadbif tbe* will. stood, thus j I think it would not^ bi ^t- 
tao^itaLto be. detued tfiat Uaiiiry Tluwias^WiUc6:s;^?tda£ 
ptiMtate tail» t^9aidle/«^<»^0j[ ^ Co. &3. : Mi^sbuU^^I Mki^ 
A«11^4 /MlzAII^: and see Bodle i;j Poote; »Qbi»;ihdii^ 
AajBi^l^i^^hat^etmBtmctton iamf^fb^ ^mek^ ip^^H^h ^'^ 
^IWil|i*4htf& t&e lsi;^efA(^^.a^ ^^el^^i&teiid^t^ 16^ de^ 
j^i;i^ 4p^4|flbMi«r d^sei^j^tl^^ Of^^l^fi^Ot^ ^^ffiit ^bkA 

llAtae^v'bM 'thairit-4^ ^:<tet (5b«t^6«%^u«'^^^ 

(«} 6e was iiol Wir: but hV look the vested fee underlaresiSiu^^^ 

jH^UII^biliS ^in^Jj.'.^i.W) l^*r.v«.'r»i^jKt-:v K"Cl* ;;*: Cn^ ; ^^.e^ •;ii^9tA 

3c 2 



Bds-nU i... :..:^i„.i. , -.^.jH-:no 

3or,^i>^i.. .■: ,,.:,.,: MJddle Tempfc, April 16, IMft.: • 



"'C'"'^ ''■■-■ ■■ - ■ -"„ _„ . ..-A.ir'oa 

' ., " Second opiraon on bekaXf of Mr. Betlaefi', '''"'"* 

_I am clearly of opinion that Mr. Bellaers thmtlbt 'Be 

adv^ed to accept the title without the sanction of a jtidtdd 

opinion ; and in my opinion he will not be compelled to 

tt^e.the title. If it is put as a title depending oh the de- 

Btruction of contingent reminders, of course it cannot be 

liirced upon the purchaser. It is incumbent therefore^'on 

the seller to make out that he took an estate ttdl nnde^ his 

fe^her's will. This he will find it difficult to do. Iti'the 

late case of Doe v. Hately, in the King's Bench, upon a 

spein^ verdict, which I argued for the defendant, and 

which is not report«d,(a} the testator devised " to William 

an illegitimate nephew for life, and after his decease he gave 

tiie l^ds linto the heirs of the body of William, ItnifiUy 

issuing, as W. should appoint; and'in default of appoint- 

^]l)»epl^ tlf^.to, the heirs of Wm. lan-fiilly itisuing, share and 

.^ifk^^^e «like } and if but one child, the wliole to such only 

^.-fl^hild^ ail,d|oT want of such issue, to testator's right heirs. " 

-.■.TheCajH^o^B. R. helc^' tha^^; toot for life, and ftat 

j^J^%.j«l^iil^r|B9.tO(fli., as purchasers life estates only. We 

„hav&.^me^ed. to th^Hqit^e^f Ix>rds. Lord EUenboroiigh 

Bwdf, ^at the testator ha^ "translated Iieirs of the booy to 

""ttftSii'iAildtenpaild.Biyley^ J.!j^^4:,QS .tji^fijrsiwp^ce, 

'''tH^V&%^i|>ehit(di9nt^«as^«li¥AeichiU'WoaldijjdtK 

<.•) Sioce reported Dm d. Jeswn, imrtrtjiaOuvi?, ••,: 



than it did in that, that ^ .^iS^totoirii^^y.^Y^^ vl^^ 
of thNbl^'' as fiynonimoas with children; and here the 



ch0#i^n ^vould take, the fec^ ^^ therefore the case is not 

open to the argument, upon which we forcibly relied in 

Doe V, Jesson, viz. that the words /^ heirs of the body" 

had never been cut down to pass life estates only, (b) 

Heirs ot.tlK JK>dy' are now construed to. mean children 

in cases which would not have received that construction 

^ ][^4 Kenjon'a tim^Grettonv. Haward, 6Taunt. 94. (c) 

bvfiMP^^ tb^ p^^ ^ ^ ^^ power, I have a strong opinipn^ 

^ {^q^joed the point lately at great length before the Vice- 

JObancellor, in Sir John Bemey's case, which is not .te- 

:^pocted^ and the Vice-Chancellor was with me : but it be- 

caJoaeunAeceasary to decide the point. 

Upon the whole, I think it very clear, that the purchaser 
c. cannot be advised to accept the title. 

Lincoln's Inn, April 30, 1819. 
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.u4fi^^f^ opinion by which one of the purchasers, wis m* 
<....;, . . duced to complete. 

^ I,tbink that^tccordmg to the tnie cqnsfiiitffton^iflRHr. 

}^'Mo^ky^] Henry Thonias #ilicdk' tatSf'^fc-feSfe^ 

t^. subject, to it power, pf appbintinient^'m cif itf ^fimor 

any, of Hs clilcfren. With the ^xc^ptfoii dP4*3 power 

o/>*9 .<3^yi.<=3te^f 2 BWli<^. : .See; 488^(«»^.. 

the fee." Fide Bupra, 104. 



PuHyn, 2 Ld. Raym. 1437. Wright v. Pewaon, 1 EdeOw 
119., and also reporteft'by Ambifcr. ^ 

If HeDiy Thomas Willcox took an estate tail, (as i 
froit^Wdid,) "his recovery dfcquired the ffee s&li|dfr; tad 
d8bti-6ye&, I tifiink, tiie power of appointment. - ' 

""^l&Ut there may be some gromid to coirtend, that as liie 

I'M'' ' 

te^t6r iias* adopted the word '^children*' in the deti^ 
fe 'such of them as Henry Thomas Willcox should 4p^ 
potet, it IS to be inferred, that he meant the^vordiS ^fkelA 
Af the body'* to be construed in the sense of ^^^^ehildr^^ 
ihat he could not intehd that the issue of Heriry Thtttfiai 
Willcox should take under the appointment by puijdbaCBlly 
and for want of appointment by descent. There may be 
weight in the argument : but still, I think, the children, if 
they took by purchase, would take a contingent remainder 
in fee simple, which, was barred by the recovery; and if 
Henry Thomas Willcox was the heir at law, (as I take for 
granted he was,) he was capable of conveying a safe title 
to a purchaser. / am hot acquainted with any decision^ 
nor does any principle occur to me, by which a court of 
equity can refuse to compel a purchaser to a>ccept a title 
fnerely because it is grounded on the destruction ofcon^ 
iingeni remainders, A tenant in tail may defeat ^t^ 
claims of his own issue by fine, and not only <rf his owh 
issue,, bttt of those in i:^mainder, by ree6Vei*y,;' Andwh^ 
taay liot a tenant for Kffe d'esti'dy by le^l - meiM^ cbntibn 
geiit feitiauiders ? ' '* " • —^ - ■ /I ^..■.•^ 

^ 'Tiiere IS ho reasoh, as Appiers to irfe; JFttr <tfc^> ^flljt^oiwi- 
iBtruction whicTi can defeat the tMe, nainfel^^ a$i%%h^i»feUi> 
if they took by purchase, would take an estfitfe' l^SiSlCliaii 
th^'fee j^'dnd" ti^oh HJi^ whblfe^^I think that the recovery 
suffered by Mr. Henry Thomas Willcox, (if properly suf- 
fered,) acquired a good title^ ^j^jQ^ing ^^Jj^^f^M^P- ^S '^ 
otherwise unobjectionable. • ... 

Lincoln's Inn, Qct; ft, 1819* 



■ '■ ' ■■■■ ■ ■•.;.-,.? '..,! L' ,.-;i'„>I 

» • • ■ 

. It uffemtig thit Henry Thpmt^ WUlqox ,\v^, pot J^ 
heir at law of the testator, it becomes neoes9ai:yJ^.^qpp. 
4i4^r the re»duary devise to He^ry j apd uppn jth^/^}f^|i'o- 
rity i9f the case of Doe v. Scott^ SMaul* aud S^.^SQQ}..! 
t^k that if the children took a e^ntifigent xeiji^ajpd^r i^ 
If ii^y' purchjRse^ the reversionary estate until the .continr 
]geil^y happened passed by the residuary devise to Heni^ 
^Tbamas WiUeox« {a) I see^ therefore, no reason to vary 
.^y.t^pinion. 

Lincobx's Inn, Oct. 7, 1819. 



. Jtnothcr opinion on hehalf of Mr,. W'iUcox the vendor^ . 

V • • • ' ' ' » ' -' 

> in my opinion Mr. Willcox was tenant in tail. .Tbait 
conclusion is warranted by Goodright v. Pqllyn, 2 Lrd. 
ftayin.l437«^ andbythelate case. of Measure tr. Gee^^b) op 
which the Court of King's Bench certified aft(sr fin ,a^^- 
njient^by'Mr. Sugden smd myself in last October. And 
<tbough, >n my opinion, as an individual, the po^fejcw^.xiiC^t 
isiartbi0 by/a>cpmmonirecoyery, yet^as Sir J^ohp Ijjj^ch^jgip 
^tided ttotthe.fioYr^ris .destrpyed, (sj?e Smilbh i;^ .peath, 
Sugd. Powers, 3d edit. p. 81.) the vendpr .jpa^iy i^itji ,pro- 
•prietYiba adiviwl tpffil^ a bi^Jt^foj a specific p?rf9;p?jipfice. 
,Jfc*^ singriw lJ^pl,itliSre,^^not ^^y^ jj^pprf^^cjl, ^jn. to .in%- 

■n-ynvKn -It iv. / .-.I, iLiifcol^ji^ J^n^pe^., |.5, |^1.^ 

'(a)' Supf^al^en. ^ ' '■' " '' {b) St^pral '^o! ' ' '•"' * ''"•■' 
'''' (cysihci'rcp6ficd;>ttpri<^'^5f»;*'"'' ■' "•' '• i>^'^^\y.n^ ,ij->v/t 



flwo xra o5 .I'^ifh^rrj.f) bit}.-! vnr lo vi'>--"i '^'t m eibd doisz 

As Slated By Lord Kenyon, 8T. R. 518., from Mr.Film^r's ^ote. 

^,;j|^ inr fee,, /iiwft jtepo? ,ft ,d»^|t€W 

nfiQc^jSfif Ifcj^i?., Aa4 by fti» wiU lifted th^ 80tfc ^Wititsmn^ 
]^^p4esfii^,;l^}isi--r'";I give ja^d .beqwatfi .(iwdbQ^jii^ 
d9Ji}ght^^.j^«^i^ia^ wife of G. Andrewi?, adl lUry -pluttl^i&ll^ 
to^h^^i;. jvitb thp. neipajes, &c*> chsu^g^^ At. lJwi;®i^y*^ 
natural life of my said daughter. liem, :I)be4«/d$itIi.|0.4bfff 
heirs of tite body of my ^aid daughter Lucretia begotten, 
or to be begotten, an<2 to his or her heir^ for etieTf pfiser 
i^jy.saia daugibt^'s decease, all my before aapie^.^^Pi^^ 
tion^&c.; but /or want of such heirs of the hodyoijxi^ 
s^ 4a\;ghter^ I al$o give and bequeath th^ afo];e8i^;pr9ni 
mjises, after the decease of i^oiy said daughlcry to iiay\p>mr 
H§7ct heirs, aad tbw heirs for ever.'* The reasops of the r 
co^s^l in the printed pa^e ;-^^^ It is a general rtde:of )aw ^ 
thati^he^. w fistate is limited to one for life, a luuitatiou ; 
ai^teiry^,^^ to tbe heira of :the body of thafe sfUQ^ per99a:i 
cr^^t^^,an.e^tetaU;. and though thiihe in :th^^ipa^,pf^ii-| 
i^^^,t^^|:e upo i«af on 'to depart, from ttutt- nilfe$ , £q^> j$;. 

6twrfi^ltfk;fjinioqi[c Jfiioj. i;.)ifJ of ji.;i!noo-.»..j a-Ji^w t»fU bsMl'J 



A»ninnx4 






^plural number. And the eubsequent clause 'for want of 
mich heirs of the body of my aaid daughter, to my own 
next heirs/ nid^ tt3^k^\4lW fdt* »vlV Is tf!W?ffler explana- 
tion of his meaning J, that hi^ (faughten^^o^ld t^ak^^a^ e^- 
iate tail, with remainder to his own right heirs/' Signed 
m^fteakeitey, ». Ryder. Thi6 #a^ heata'bWfeffi*^^ 
QQiiBdlilSftf of 'March, 173(>, wheA lit Wife rt[IM'ti^'>EiSi? 
C|«titf>*w»k «iii estate tall. The Chief Justices 'R^ynfeatf 
a»d^By*e assisted at the decision. Ri(*aM^M<irfitf,-^*^i^ 
fdlat^^«^. J. Ward and Others, Resiibnd^ntfc; ftrottf^fea^i^ 
taao«i.*i^«dgm*nt aflBhrmed. ' " '' « ' - '^ 



-». I I 



' \ , . . ■••,'.■».•-' .'''\'A 



i fHie^above note was read by Lord Kenyon hi givih^^ 
jn«lg«Bteat in Alpass v. Watkins, 8T. R. 516., Wh^re thfe 
(|Mstion turned upon the effect of words of limitation m 
fee simple engrafted upon a limitation to heirs of the bddy ' 
in ^ deM. J. W. being seised in fee of the lands in ques- 
tton, by lease and release, being a settlement previously '^ 
td the marriage of his son J. W. the younger, with S. S.,^ 
ill consideration of the intended marriage, and of the laidy'd^ 
pbr^on, and for a competent settlement and provision for ^ 
hfer/«^/or the settling, conveying, estahltshing, and a^-^ 
siHhg ddhthnisto the several uses, intents, anSt'f^f* 
pMe^'thkMiidfter expressed, convened th^ jlremise^ t<d! tlife 
u»^ (tf'jvW.' thfe ytjliiig^r for life; reinaindei-'to '&<( uW'of ^ 
S:qS^^^ iiiterfdti J ^ife,' ioi life;^ and from 'ahd' after 'M^ 




clared the uses according to their joint appointmi^tf itoidfd 
action for «feHk!pi)sl1^4fi¥'qte^ll»k^>#^'M«te ^^ 



chaser taking with notice would be liable. Bat hard Kenyon 
said that^ sitting in a coart.af law, they could not take iio- 
tice of an equitable title, (a) aiid it could not be doubted 
that the defendant itsCBlld^tinake^aVgdord legal title. And^ 
after citing Morris v. Ward, he added, "though the above 
were only the reasons of the counsel in that case, tliey 
libhlam a% tiitich good sense, and «omid lar«r-:asr4f^tli|y 
had the authority of all the judges of England. ^ And 
th^t was a stronger case thw ^e present; for there, the 
;4|uestion arose on a will; and, in order to effectuatje the in- 
tenti(Mi of a devisor, a greater latitude of constFiiu;tioii ds 
allowed by the courts than ia the construction of Seeds* 
But this is the case of a deed ; a deed to uses, which eauilt 
be construed like a common law conveyance^. And.i)atere 
is no case, from Shelley's case down to the present 
time, in which it has been holden that .words in a deed, 

similar to those in this deed, did not create an estate tailJ 

.'.''■• . ■ ■ ' ,, 

If .we wjEi^e to determine otherwise^, we should entrench, on 
established rules of law, and we should defeat the inten- 
tion of the parties in ,this and almost every other ctiee* 
(^rpse reinj^inders <;ould npt be raised. The consequences 
^of ^ opiitra^^y decision^ were well explained by.lJorS tJh.X 
Vi^ilmot, in the case of Koe d. Dodson i;. Grew.'*' (^j *''\/ 

J Not;witIigt{pding that Lurd.lfenyon deemed tte reasons 

•* ' ' . . « ' ,'" ' ■ ■* ' ■ ■• ' ' • ^ ' • • ' ' k ■ ■ ' ' • ' 1 "'•'<.' ~ t 
jpf counsel in ^Mprri3 v. W^ard entitled to such giave "cdh^ 

sider^tion, it doei appear to.be little les'p than wleta'rfeiep 

the rule m Shelley's case to an anxiety on the part of 

the Courts to embrace the whole line of heirs ; ana ^fe 



Lord Kcnyon is clearly not law. * 



\b) Sttpra, 8U. 
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MeUiskr. MelU^h. 

2 Barn. & Cres. 520. 

' ' ' » 

'PUs ipdf itli^ tiro foUoviiig caaet bare app^Med ia print too Ute lor w** 

|a ; sertion in the body of tb^ WorkJ , 

Devise in these words, '^Hamels [a messuage, &c. of 
which the testator was seised in fee] to go to my daughter 
C. M. as follows : — ^in case she marries, and has a son, to 
.go to that son ; in case she has more than one daughter 
at her husband's, or her death, and no son, to go to the 
eldest daughter, but in case she has but one daughter, or 
no child, at that time, I desire it may go to my brother 
W. M.'* Held that the word ^^son" was here used as a 
collective term, with a view to the whole class, and gave 
C. M. an estate in tail male. • 

[The counsel for the plaintiff stated it to be a general 
rule, that where a man devises to A. an estate for life, witn 
Remainder to his son or sons, then, in favour of the inten-- 
ticn of the devisor, (unless it be. clear from tAe lariguajge 
of the will that the son is to take eo nomine as purchaser.) 
the word son or sons will be construed collectively, and 
vm det^criptive of all, the nial<^ descendants, as a class, and 
>,the devise will £:iYe to A. an estate of inhentance in tail 

^ There is certainlv a strong line of authority for constrii- 
ing '^ son or ^* sons as collective terrtis!, 'There seems, 
however, to be no special virtue ih those tvords; iior is it 

(a) Supra, 280. , „ ^ ^ 



9M mtEBduu 

eftsy to reconcile the above position, (which seems to be 
a little too exteiiBive) nith thotie cases in Which a similar 
latitude of construction bw n^t be^D . ^ter^d to the words 
" daughters," " children, &c." The Courts seem to have 
gone far enough aa.'»^U^4(mebrwag' appropriated words 
of designation, {viz. sons, children, &c.) as words of Umit- 
kiM;'i(M«C!t Jt^Bligb 87V)'t6 effectuate a Blip^<Mbd»g«rfW 
^fiA»e,^\«'tlM(M<-'ffeqa«nt1; from the •W0itt8--H tf i)M 3rfv wif 
^t>«4il^iiiie&ttii« eoAstrtictim «Jf^M WV-lbltbedMM 
d«lm^tJMy) M^in c«nstPuEng4ppi«jpriat(!d:««d9M01itfi^ 
nfc»t, ' ivitii heirs- «tf the body,) as mitA& ot ^partloUlalfaitK 
iSflaCtitttti lV>dep«rt'&om the proper meanui^ t^wtoAi 
Iridiottt » pllin iBtentorcogeatnecessity,iteildrt»'^did 
found'^ use of all language > '-^'^^ V 

^:' Tba caee oi Wight v Leigh, (a) was cit«d In Mip|(tM 
bf "the atboTO positionk But it does not s^peaf firouithc 
ret»oit that -the Court Consutered the words ''first tod d^(» 
swob" in tltat case as words of hmitation ] 



ni c-y.:^i I ' ...■ . Charlton v Craven ^ ^ 

VtM l^«H *nf(Un, U^. iA MeHlih « HdlUh w^m fron % lllU 

a'Sii* i'..^-.:".' ,iU'. .; ■-. ,;'. Nate. il ^l"TO 

li..L ... , ^ 

,. JJevise to T. C. during his life, with remainder to hur 
jirsi son in tail male la«fullj begotten, aeicraUy and sup- 
fessively, (not saying to thu second, third fourth, and 
other sons,) and for want o//,u<k usue, eitliLr of hia aofl 
T. C, and his son J, C. then he deiised thi. estate to his 
daughters and their children sh ire and h ire djike to be 
held to them and their heirs for e^er as ttnauta in com 
moHj and not as joint tenants Held that T C was te 
^Ifiai'w'slitjei JsiOiiJiw nj'i Iml/ 7 : i lo seasoab 
0} ..M )o 3msn f>clj ^(^'fltafraivisf"^ 1 tr^si '»t ol ,buB 



MmmsnA MS 

ifilimra £ if:.'?. " -m ''»r*v/ i»-<jjt iWr ' w.- ••. 7/; oot -^fM/I ^t 

Murthtbaite v. oenkinson. 

l,.>Pm^^ tmstees^ nod to the survtFQVfli w4 m^^WiM 
f i^f > i% 4Mftd ! the beirB d^uch sum^or, <^tQ9Utor'#)fi:9^)4 
mUfeQ/iit'ltiaflt to pay thereout aaauiUfB Biid.legpMC|ie»» ;.Md 
«ft(M:iflto(^eM;hiiig oertaia aaouities and l^gaci^ h^^. 
9ifed!th0 septa of the remaioder of hi^ estate to tbMl 
;slRmr£« M.^ M. M^ and C. M., share and share «Uk6| 
foniheirraipeetiye Uv€$; and from and after the decease 
of them, or either of them, the lawful issue of them^ and 
MMdi^ id th^m, should have his or her mother's share of 
such residue of such rents for life in like manner ; and if 
1)ltbel^pf his nieces should die in the liletime of the oihefi 
or other of them, without issue of h^ body lawfully b^ 
gotten, the share of her dying without issue as aforesaid 
should go to, and be shared equally between, the survivors 
of his said nieces for their respective lives, and afterwards 
by the lawful issuer of the survivors of 'Ids said nieces in 
liln^ pan»er^.aod if att hi^ nioi^ep, aijd th^i^ im^ §9^ 
one, should die without issue lawfully begotten, then such 

such 

le 

such 'surviving Aiecey ^ii more than' onej)' should' h^vS- 




hts ^nieces snoutS die 'wtthoufusuey i^m Wom'ixLamj^^^Sk 
decease of the survivor of them, without issUe W^wfif!^ 
said, to testator's nextttelsTpikNiof the name of M., to 
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hold to such beir male^ and his heirs, in manner aforesaid. 
The Court of King's Bench^ upon a case sent by the Lord 
Chancellor, certified that the three nieces took estates tail. 
The Court of Common Pleas had previously certified, 
(supra^SS.n. /.where tot Murthwhite resA MurthwaiteJ 
that the nieces took estates for life, with reniainder to 
their children in tail. 
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J. Aim T, QhMom, vftiKiTaBs»«rk joBiMaMAax, tojcAw. 
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